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The New Attorney-General 
of the United States 


OR Attorney-General President Wil- 

son has chosen a man of unusually 
broad experience in the investigations 
and litigation arising under the Sherman 
anti-trust law, who has an exceptional 
understanding of the details of organiza- 
tion and management of large indus- 
trial enterprises and will place his large 
knowledge of business affairs at the ser- 
vice of the Government. What policy 
Mr. James Clark McReynolds will choose 
to pursue in the administration of the 
Sherman law cannot of course, be pre- 
dicted. The view is freely expressed that 
it is likely to be a continuation of that 
of his predecessor. Mr. McReynolds 
has long been in training for the posi- 
tion to which he was lately advanced, 
and brings to it an ideal equipment 
on the practical side. He is no longer 
a subordinate department official, and 
if he has formed opinions of his own 
which differ from those of his predeces- 
sor, President Wilson is likely to place 
great confidence in his judgment and to 
allow him a wide range of discretion in 
determining what policy shall be pur- 
sued in suits against corporations. 

Mr. McReynolds’ work in connection 
with the prosecution of the tobacco and 
anthracite coal trust cases showed abilities 
of a high order. He has the faculty of 
getting quickly at the facts, and his 
grasp of practical matters, his insight 
into the technique of business, give 
him the equipment to be acquired only 


by extended experience and long fa- 
miliarity with intricate subjects. It is 
difficult to believe that so thorough a 
discipline could not have steadied and 
ripened his judgment, with the result 
that the nation may look for speedy 
and certain convictions of corporations 
plainly violating the law, and a tolerant 
attitude toward those whose operations, 
however extensive, seem to be entirely 
legitimate. 

Mr. McReynolds is fifty-one years old, 
and it was only ten or twelve years ago 
that he was a professor in Vanderbilt 
University Law School. He is a man 
with a broad range of accomplishments, 
who will doubtless uphold high profes- 
sional ideals and exert a wholesome 
influence in the great office to which he 
has been advanced. The opportunities 
which that office offers, through the 
leadership of the American bar, for 
an exemplification of the finest traits 
and loftiest principles of the lawyer and 
advocate are tremendous, and it may 
be anticipated that a man of Mr. Mc- 
Reynolds’ undoubted breadth and ver- 
satility will rise to them. 

The new Attorney-General was bor- 
at Elkton, Ky., on July 23, 1862, and 
was educated at Vanderbilt University 
and in the law department of the Uni- 
versity of Virginia. He was a professor 
there from 1900 to 1903, when he was 
appointed an Assistant United States 
Attorney-General by President Roose- 
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velt, despite the fact that he isa gold of Assistant Attorney-General. He re- 
Democrat. Mr. McReynolds was not signed in January, 1912, and took up 
a stranger at the national capital, as his law practice at 141 Broadway. Mr. 
he had spent a number of years there McReynolds is not only a lawyer of 
as secretary to Justice Howell E. Jackson distinction, but a _ finished, forceful 
of Tennessee. He was the second man_ speaker as well and a man of the 
from Tennessee to occupy the post highest moral character. 












The First Lawyer 
By Dan C. RULE, JR. 






NE day my little daughter, Dandylyn Artichoque Violabelle, 
With her little pick and shovel was putting down a well. 

When at a depth of seven feet — she was in search of fluid — 

She struck a granite tablet on which an ancient Druid 

Had carved some runic rhythms; but to my great chagrin 

I couldn’t read the language that they were written in. 

To surmount this difficulty — the scheme was quite a gem — 
Into the plainest English I straight translated them. 

They are so very easy to read since that is done, 

That in a playful spirit I pass them on for fun. 













“With brow serene and thoughtful, with step sedate and slow, 
By moonlight to the Council Rock came the cave-man Riatoh. 
He blew the conch-shell lying there, he lit the beacon flame, 

And answering those signals, his watchful tribesmen came 

With spear and club and javelin, and they questioned, ‘Is it war? 
Stand forth and tell us, Riatoh, what this alarm is for!’ 

Then Riatoh addressed the Chief, a mighty man and old, 

‘O Master of the Mountains, attend while I unfold 

A plan to change our government; in short, to separate 

The judicial and executive departments of the state.’ 











“What makes mankind superior to all the beasts and birds? 

*Tis mainly our ability to express our thoughts in words. 
Therefore it clearly follows — I hope my meaning’s plain — 

The longest-winded speaker has the most efficient brain. 

And where’s the man or woman from Danube unto Po 

Who for eloquence is equal to your servant Riatoh? 

Then were it not far better, O Chief, for you to be 

Our great war-leader only and leave the laws to me? 

Now judge me, O my countrymen’ — the speaker paused to sob — 
‘Am I not the man best fitted to manipulate the job?’ 
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The Chieftain glumly nodded, and the tribesmen, row on row, 
Exclaimed with approbation, ‘By the Wingless Auk, that’s so!’ 


“Then the lawyer strutted homeward, and as,a litte joke, 
Remarked to Mrs. Riatoh, ‘My dear, observe my smoke 

While on polished rocks, with chisels, I carve a thousand laws, 
Not to mention several maxims and some ponderous legal saws.’ 
So every day ’twas rainy, and every day it snowed, 

He chipped away with ardor on the Riatohnian Code; 

And oft the Chief came thither, being curious to see 

His industrious legislature making laws so merrily. 

Meanwhile, a youth named Dog Tooth, among his other sins, 
Planned to steal his war-lord’s mantle of glossy otter skins. 


“One night there was a scuffle in the Chieftain’s rocky den, 

A muffled imprecation, a yell, and all again 

Was quiet, till, for seven miles around, 

The startled clansmen trembled at the conch-shell’s bellowing sound, 
And skurrying to the Council Rock, they saw their leader stand 
Beside the flaming beacon, his war-club in his hand. 

He waved aloft his bludgeon, and spluttered in his rage, 

‘Was there ever such a caitiff since the Cenozoic Age? 

That slinking little Pup Tooth — ’tis well that I awoke — 
Crept into my royal cavern and stole my otter cloak! 

Now after him, my warriors; bring him to me, and then —’ 
Most expressively he brandished his heavy club again. 


“Then Riatoh stepped smilingly to his judicial throne: 

‘My Chief, with all due deference, I’ll handle this alone. 

If I recall correctly — some day I'll look it up — 

As the citizen you’ve cited was never known as ‘Pup,’ 

But is properly called Dog Tooth, by Rock-Pile forty-three, 
R. C. four hundred sixty, this technicality 

Releases the defendant; so Dog Tooth’s hands are washed 
Of any guilt whatever, and the indictment’s quashed.’ 

The old Chief stood confounded, in uttermost perplexity, 
One mighty hand caressing his forehead’s bald convexity ; 
Then, confronting the attorney, hissed ‘You Prehistoric Dub!’ 
And with Mesozoic logic, reversed him with his club. 


“With solemn ceremonies, and much display of woe, 
Beside the Council Rock they buried Riatoh, 

And o’er the mound erected a dinotherium’s jaw, 
The symbol for Attorney and Counselor at Law.” 


Clyde, O. 






































By JOsEPH 


HE editor has kindly allotted me 
space in these pages for a_ brief 
reply to his criticism! of my theory of the 
field of legal study. I hasten to break a 
lance with him, partly because he has 
misunderstood and therefore misstated 
the gist of my sketchy argument, and 
partly because it may have been pro- 
ductive of similar misapprehensions in 
other minds. 

The nucleus of my theory is indicated 
by the following passages from my 
article.* 


The field of any science consists of sequences 
of concrete phenomena which are studied to 
determine their causes and effects, and, if the 
science is not purely historical, to predict con- 
cerning similar future sequences. The generali- 
zations and definitions used are only mental 
implements manufactured by the mind and 
senses to aid in acquiring, retaining, and com- 
municating knowledge of the objective phe- 
nomena within the scope of the science. I assume 
that no one will contradict that the field of law 
is part of the field of the science of government. 
What are the proper objects of comprehension 
within this field? Only or primarily rules, 
principles and definitions? No. The lawyer, 
as does the scientist, studies sequences of external 
phenomena and he studies them with a similar 
purpose — to determine their causes and effects 
and to acquire an ability to forecast sequences 
of the same sort. 

I have stated that the field of law is part of 
the field of the science of government. I delimit 
it further by saying that it includes only the 
organization of the institutions and agencies of 
authoritative government, their concrete opera- 
tions and effects, and the causal facts which 
bring about those operations. These things 


1 25 Green Bag 74 (Feb. 1913). 
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constitute external sequences of phenomena 
which correspond to the working field of the 
scientist. Knowledge of such concrete govern- 
mental phenomena obtained by observation, 
report, inductive and deductive reasoning, and 
the other implements of scientific investigation, 
may be generalized into rules and principles. A 
technical vocabulary and stereotyped methods 
of phrasing may be developed with accompany- 
ing definitions. When thorough knowledge 
so obtained has been fully organized we shall 
have that which may with propriety be called a 
science of law. 

Though the entire range of the operations of 
authoritative government come within the scope 
of the lawyer's profession, he is usually concerned 
particularly with one sort of these operations — 
those of the law-determining bodies and their 
complementary and supplementary agencies. 
Of these, the courts are the most prominent in the 
view of the student of law, for in the great 
majority of cases, where stubborn disputes over 
questions of law are fought out, those questions 
are ultimately determined by the courts. It will 
facilitate our discussion and not prejudice its 
soundness, I think, to confine it to law which 
has been or may be so determined. . . . 

To clarify the expression “external govern- 
mental (or legal) phenomena”’ which I shall use 
occasionally, imagine any case which passes 
through our courts of law to final judgment. 
The actual concrete facts on which the action 
is or might be based and defended are external 
and generally non-legal phenomena. When the 
suit is initiated, however, the string of legal 
consequences commences and continues until 
it finally is disposed of, by full execution of 
judgment or otherwise, and completion of the 
records. Such strings or combinations of inter- 
woven strings of causal external facts and legal 
external consequences constitute the laboratory 
material of the lawyer and jurist. In using such 
material, their purposes are, first, to learn by 
mental processes similar to those employed in 
scientific investigation, essential causal elements 
in the strings of occurrences producing certain 
of the legal consequences in those strings, and 
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secondly, to base upon knowledge so obtained 
and other pertinent knowledge a forecast of the 
potential legal consequences of similar or analo- 
gous causal facts. Concrete occurrences to the 
lawyer are pregnant with potential sequences 
which threaten governmental action. His essen- 
tial business is to predict these future sequences 
accurately and to induce the desired and guard 
against the undesired. The generalizations 
expressed in text books, on the statute books 
or in judicial opinions, have no value to him — 
have no practical value to any man — except 
insofar as they affect such problems or aid in 
their solution. They are but means to an end. 

What of it? The field of law is far wider and 
more complex than an imaginary system of 
promulgated or developed stereotyped rules 
and principles. It is a field for scientific study 
analogous to the field of any other science. 
Concrete sequences of facts and their legal con- 
sequences are the external phenomena for 
investigation and prediction. Knowledge of 
the causative interrelations of such sequences 
and of the causes, organization, and operation 
of the governmental machinery entering into 
them constitutes knowledge of law in one of 
the legal senses of the word. Rules and prin- 
ciples have been developed for use in this field 
and technical terms with definitions more or 
less stereotyped have been adopted. They are 
only mental tools which are used to classify, 
carry, and communicate economically the accum- 
ulated knowledge of the law similarly to the use 
of generalizations and definitions in other 
sciences. “f= 

Our field of law does not consist of rules and 
principles only. Similar fields existed before 
adequate rules and principles were developed 
to aid in comprehending them, just as the field 
of geology existed before the science of geology 
was developed. It would not be true, however, 
to say that the field of law exists independently 
of rules and principles as does that of geology. 
The objective phenomena of law include prin- 
cipally human actions and the legal sequences 
are brought about through voluntary action. 
The intelligent direction of human action neces- 
sarily involves the use of generalizations. Gen- 
eralizations therefore have a causative force in 
producing legal effects, and that force must be 
estimated as carefully as any other operating 
within the field; but, they are not the whole 
field. 


I at once agree with Mr. Spencer that 
his is not a precise statement of my 
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ideas. To attain precision — that is to 
indicate unmistakably everything that 
I would include within ‘‘the field of law” 
and how in details I would draw the 
line of exclusion, would require far more 
space than a periodical would permit 
and would not add materially to the 
force of my argument. The tediousness 
of completely prophylactic exposition 
affects the patient as would an anaes- 
thetic and the impatient as would the 
slow jolting of an oxcart. Perhaps, how- 
ever, I have not made clear even fragmen- 
tarily and generally my conception of the 
nature of the field of law. Mr. Spencer’s 
interpretation would seem to indicate 
that I have not. In part he criticises 
as follows: —# 

Nor is it accurate to regard the material with 
which the science of law deals as objective, how- 
ever we define law. Governmental sequences 
may mean either of two things. They may 
mean the activity of society supplying an 
external basis for legal ideas, the actual human 
relationships with which we connect our ideas 
of right and obligation; or they may mean on 
the other hand the intentional striving of society 
for the realization of ideals of law, namely the 
human relationships which the sense of law 
itself creates. In the former case the dynamic 
basis of law is readily distinguishable from the 
law itself, and in the latter we are likewise driven 
to conceive of the law as idea rather than as 
external object. Legal science is concerned 
with something more than social phenomena, 
and its subject-matter is too broad to be com- 
prehended in any purely objective science. 

I confess that I do not perceive with 
complete definiteness and assurance 
either horn of the dilemma above which 
he precariously suspends me. With 
the sharpened residuary faculties of the 
blind, however, I see very clearly my 
own meaning and I am certain that it 
differs from either of those which he 
proposes. Perhaps I can throw a 
little more light on my vision by con- 
crete illustration. 


3 25 Green Bag 75 (Feb. 1913). 
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Jones and Smith have had business 
differences. They meet on the street. 
Jones stops Smith and accuses him of 
dishonesty. Smith angrily strikes Jones. 
Jones grabs Smith in his arms and holds 
him fast to prevent further ‘‘unpermitted 
physical contact” from the energetic 
operation of Smith’s fury. Friends ap- 
pear on the scene and separate the ges- 
ticulating, garrulous combatants. <A 
truce is imposed by neutral persuasion 
and physical restraint. Exeunt omnes, 
Jones and Smith promising reciprocally 
future undesirable results. 

Thus far I have stated no legal 
phenomenon. Noconsequences brought 
about through the operation of govern- 
mental agencies are included among 
the events narrated. I presume that 
Mr. Spencer would say that the pano- 
rama consisted of “social phenomena” 
only, and certainly I should not object 
to the use of the epithet. I agree that 
no part of ‘‘the law”’ has been indicated. 

Let us proceed with the trivial history, 
however. Jones, in whose mind the 
memory of Smith’s blow still rankles, 
appeals to Newsome, attorney and 
counselor at law, to verify his conviction 
that Smith’s assault grossly violated the 
majesty of the law and the rights of 
Jones to personal security. After due 
inquiry and cogitation, Newsome in- 
forms Jones that he is entitled to satis- 
faction in damages in an action for 
assault and battery. Jones directs 
Newsome to commence such a suit. 
Consequently a summons is taken out 
and served on Smith in accordance with 
the proper procedure of the jurisdiction. 
The issuance of this summons initiates 
a string of governmental events con- 
sequential to the assault. The sequence 
now becomes a_ legal phenomenon, 
though, of course, not yet one from 
which the lawyer would derive much 
professional information. From this 
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event on through the preliminary pro. 
cedure, the trial, verdict, judgment, 
appeal, reversal, retrial, etc., etc., through 
execution of the judgment in favor of 
Jones and completion of the records, 
there continue sequences of consequen- 
tial governmental occurrences which, 
with respect to their causes preceding 
them in these sequences and in other 
collaterally contributing sequences, and 
with respect to their subsequent effects, 
are phenomena of the sort that excite 
our professional interest.‘ 

The lawyer’s peculiar business is to 
predict accurately .the content and 
probability of such future sequences as 
results of past and proposed events 
and conduct presented to him in the 
“‘cases’’ or ‘‘business’”’ which he handles, 
and to so manage and conduct these 
“cases” or ‘‘business’’ as to. bring about 
consequences of a desired sort and pre- 
vent those of an undesired sort. Ac- 
curate knowledge concerning such se- 
quences is the sort of knowledge which 
he seeks. The fictional theory of law 
which I criticise is that the decisive 
links in such sequences are brought 
about through the operation of a system 
of authoritative rules and_ principles 
and that the proper avenue to mastery 
of the law is to seek out, learn, and learn 
to apply these talismanic agents. If 
this were a true theory, the law as a 
field of study would differ radically 
from that of any other learned profession. 
I do not deny that much knowledge 
of the law has been generalized into 
adequate rules and principles, nor that 
a great deal of accurate secondhand 
knowledge of the law may be acquired 
or imparted through the use of such 
generalizations; but it should be axio- 


‘The concrete governmental events in the se- 
quences may result partly from the collaterally 
contributing consequential effects of precedent 
or legislation or custom, etc. See next page. 
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matic that the practical interest of 
lawyers and of laymen lies in the con- 
crete operations and effects of govern- 
mental machinery and not in generali- 
zations excepting insofar as they cause, 
explain, or indicate such phenomena; and 
I challenge any lawyer to produce the 
expression of a legal generalization 
which has authoritative, reliable, in- 
dicative value peculiar to its legal charac- 
ter and independent of any testing of 
its efficiency as a mental tool through 
the ordinary process of investigating 
the concrete details and results of par- 
ticular “‘cases.’’ That judicial generali- 
zations are not inherently reliable is a 
fact which the case-system student of 
law learns before he has proceeded 
beyond the boundaries of elementary 
training and which the young lawyer 
sometimes relearns by bitter experience. 
Valid legislative expression is authori- 
tative in the sense that courts and other 
law-determining agencies are constrained 
to ‘construe and apply” it; but no 
competent lawyer would venture to 
rely on an independent careful interpre- 
tation of constitutional or statutory 
expression as either an accurate or an 
adequate guide to the concrete effects 
which those agencies will give it through 
their ‘‘applications,’’ without resort to 
investigation or his professional exper- 
ience. In short, legal generalizations as 
depositaries of knowledge and accurate 
guides to solutions of legal problems 
never are authoritative. They possess 
a capacity as mental tools similar to 
the capacity of rules and principles 
concerning any field of scientific inquiry, 
but their reliability and efficiency can be 
determined only by methods analogous 
to those of any science. 

Some of the “collaterally contributing 
sequences”’ to which I referred above may 
result from legislative expression which 
is ‘‘interpreted’’ and ‘“‘applied’”’ in the 
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determination of the case, and generally 
there are some sequences whose causal 
contribution to the decision are pre- 
cedents of one sort or another. I shall 
not repeat here the indications which 
I gave in my article of the causative 
effects of precedents and _ legislation 
upon subsequent cases; nor shall I 
repeat my summary of the different 
phases of the element of judicial generali- 
zation and its expression. With respect 
to such generalizations, however, I wish 
to correct a mis-perception which Mr. 
Spencer states in the third paragraph 
of his criticism. He says: — 


. . . he includes in his definition of law not 
only the foregoing objective material, but also 
past judicial generalizations concerning the 
phenomena. He conceives of laws as mental 
processes in this sense, inasmuch, it would appear, 
as they are merely the reflection of the concrete 
sequences described. Other generalizations than 
these actual ones of the past he excludes. It 
is apparent, on examination, that in treating 
past judicial generalizations as the law, he refers 
not to the generalizations themselves but to 
their content. He says that we may by abbre- 
viation speak of the science of law as “‘the law,” 
but that when we use “the law” in this sense 
we mean not the law itself, but our knowledge 
concerning it, and he is on his guard against 
what he conceives to be pitfalls of such a cata- 
chresis. Essentially, therefore, he conceives 
of the law as external sequences of phenomena 
which not only afford material for legal rules 
but are to be identified with such rules. 


I certainly include past judicial gen- 
eralizations and also their expression in 
the official opinions among the phe- 
nomena in the field of legal study. I 
include them as part of “the foregoing 
objective material,” however, and I 


would also include within objective 
potential governmental sequences the 
potential judicial generalizations and 
expressions in those sequences. I in- 
clude official judicial generalizations in 
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their concrete entirety and not merely 
“their content,’’ whatever meaning Mr. 
Spencer may give to that phrase. These 
generalizations are mental processes, it 
is true, but they are external to the 
mind of the legal investigator and are 
therefore objective to his thought. They 
are a most important part of the govern- 
mental sequences, because presumably 
they are important parts of the mental 
operations through which the judges as 
governmental agents determine the sub- 
sequent legal effects of the “‘case,”’ but 
although the expression of these gen- 
eralizations must be carefully studied 
in order that their own causative force 
and that of abstracted facts in the pre- 
ceding events of the case may be appre- 
ciated properly, they are not necessarily 
accurate comprehensions of the efficient 
causative elements in the ‘‘case’’ nor 
authoritative trustworthy guides to prog- 
nostications of future decisions within 
their range. I will not trespass further 
on Mr. Spencer’s space to explain this, 
but will refer the anxious mystified to 
my article for enlightenment. Neces- 
sarily | am touching rather lightly and 
partially only a few of the points of 
my theory in this cursory reply. I do 
not expect anyone to get from it an 
adequate understanding. 

Three miscellaneous statements had 
better be made here to obviate possible 
objections. First: — Although the se- 
quences of occurrences out of which a 
“case” grows and through which it is 
carried to completion are infinite in their 
details, of course not all of these details 
are of importance to the lawyer who con- 
ducts the case nor toan observer of its his- 
tory. Part of the details never come to 
the notice of either, and of those that 
do, many are discarded as immaterial by 
the trained intelligence. Second: — Of 
course the governmental consequences 
which follow from the actual facts of 





‘‘a case” may be brought about through 
failure to properly conduct the case, 
through inability to produce admissible 
evidence of the facts, or through failure 
to convince the triers of fact of the 
truth. These facts are within the range 
of the lawyer’s field of study, and, indeed, 
to some extent are dealt with in works 
and courses on evidence and proc: dure. 
Third: — The governmental = conse- 
quences and processes which lawyers 
study and with which they deal include 
those brought about by other govern- 
mental agencies than the courts. For 
instance, a client may wish to know 
what will happen at the customs if he 
tries to import a certain commodity; or 
may request legal services with respect 
to proceedings before a commission or 
legislative body; but in the great 
majority of “‘cases’’ which are fought 
to a finish, the ultimate authoritative 
direction of consequences is given by 
the judgment of a court. All actions 
by other governmental agencies upon 
his ‘‘cases’”’ also are of practical import- 
ance to the lawyer, however, and are 
within his field of legal study. 

In my article I distinguished, briefly, 
but with care, some seven or eight com- 
mon technical legal uses of the word 
“law.”” Among others I discriminated 
its use to denote the ebjective field of the 
lawyer’s profession — concrete events 
and their governmental consequences 
and the concrete contributing causes of 
such consequences — from its use to 
denote generalized knowledge concern- 
ing this field. I do not think the second 
use should be called a catachresis, not 
because it is a hard name to call an old 
acquaintance, but because the use is 
fully established and proper. Most em- 
phatically, however, I do not identify 
the external objective material com- 
posing the field of legal study with the 
legal rules derived through study of this 
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material. I ask a peremptory charge 
for a verdict of not guilty upon this 
indictment. 

Apparently Mr. Spencer regards me 
as a sort of linguistic anarchist. My 
iconoclastic tendencies may remind him 
of the debate between Alice and Humpty 
Dumpty in Lewis Carroll's ‘Through 
the Looking Glass.’”® 

“When I use a word,’ Humpty 
Dumpty said in rather a scornful tone, 
‘it means just what I choose it to mean— 
neither more nor less!’ 

“The question is,’ said Alice, ‘whether 
youcan make wordsmeandifferent things.’ 

“*The question is,’ said Humpty 
Dumpty, ‘which is to be master — that’s 
all.’ ”’ 

I would not identify my opinions of 
language with those of Humpty Dumpty. 
However, one who has observed the 
tyranny which linguistic forms com- 
monly exercise over even keen intellects 
would lend a sympathetic ear to the 
sad untold history of Humpty Dumpty’s 
previous intellectual experiences and 
secretly envy his attainment of an 
arrogantly asserted emancipation. At 
the same time he would have to recog- 
nize the common sense of Alice’s fem- 
ininely conservative protest. With the 
limited capacity peculiar to mortals, each 
grasped tightly the fragment of truth 
which experience had allotted. We may 
avail ourselves of both fragments as 
suggestions to a broader view. We 
should be the masters of words and keep 
them in their proper place as pliable 
tools, but we should remember that 
their efficiency as tools depends entirely 
upon their capacity for carrying meaning 
with accuracy, economy, and distinct- 
ness, and that to force them to carry 


*I am indebted to Mr. Joseph Osmun Skinner 
for reminding me of this passage by a reference to 
it in his interesting article on ‘‘Law and Philology; 
the Meaning of SS.,’’ which appeared in the Febru- 
ary, 1913, number of the Green Bag. 
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other than the meanings sanctioned by 
usage, without an accompanying and 
clear definition of the new use, is to 
break down the train of adequate com- 
munication at that point. On the other 
hand, it should be remembered that a 
similar result will be accomplished by 
a refusal upon the part of an interpreter 
to interpret intelligently and with the 
discrimination induced by knowledge 
that no word has a single stereotyped 
meaning and that even the various 
definitions in an unabridged dictionary 
are not necessarily exhaustive or accu- 
rate — especially when the term is a 
technical one which is used with respect 
to a range of ideas that never have been 
analyzed thoroughly. I could establish 
by examples that all of the uses of the 
word ‘“‘law’’ which I discriminated in 
my article — and several other uses — 
are quite common, although they rarely 
are clearly defined and differentiated 
and often are confused. I do not relish 
wars over words, however, and am not 
inclined to wage them. If any of my 
terms offend, no one will offer less objec- 
tion than I to discarding them. There 
is nothing with which I can part more 
willingly than words. Over the sub- 
stance of my argument, however, I 
stand ready to battle valiantly, not for 
the preservation of personal ideas, but for 
a general acceptance of a sane, progres- 
sive, scientific attitude towards the law, 
based upona clearcomprehension of what 
it is and how it is made, and for direct 
forceful thinking on legal problems. 
“Legal science,’”’ says Mr. Spencer,’ 
“is concerned not with the delineation 
of external reality, but with an ideal 
material which offers a valuation rather 
than a description of human activity.” 
I fear that this would make savory 
fodder for the Bull Moose. The most 


7 25 Green Bag 75 (Feb. 1913). 
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effective argument that could be made 
against the legal profession and preva- 
lent “legal science,”’ if it could be proven, 
would be that they and it are ‘‘not con- 
cerned with the delineation of external 
reality.”” The indictment, I submit, 
cannot be proven. Lawyers are con- 
cerned most intimately with “external 
realities” of a certain class, and with 
comprehending and delineating them; 
and we are in great need of a develop- 
ment of our science along lines which 
will give us a firmer and more intimate 
grasp of these realities and greater 
facility and efficiency in predicting, di- 
recting, and controlling them. 

I appreciate Mr. Spencer’s recognition 
of the bearing of my theory upon the 
problem of putting the law upon what 
he calls ‘a sociological basis.” I am 
convinced that a most effective clog 
on the understanding of legal problems 
and results, on the successful adminis- 
tration of justice, and on the progress 
of law reform, is the old fiction that the 
law, (that is the thing of which the 
lawyer is supposed to have intimate, 
specialized knowledge,) consists of rules 
and principles which have an independent 
external existence, are imposed on gov- 
ernmental agencies by some external 
authority, and dictate particular govern- 
mental actions and effects. As long 
as this fallacy pervades legal thinking 
and dulls its edge for clear perception 
of the true objective field of legal study, 
we cannot reasonably expect that law- 
yers habitually will display a criti- 
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cal, investigating, unsatisfied attitude 
towards the phases of social existence 
under their charge and an alertness, 
professional eagerness, and _ scientific 
skill to make the concrete operations of 
government more efficient and_pro- 
gressively responsive to needs, similar 
to the intelligent activities which have 
produced such wonderful results in 
other fields of modern industry. It 
is time that our profession ric itself 
of an inherited incubus of ideas which 
are as befogging and misleading as were 
some of the pre-scientific medical falla- 
cies, and became intelligently progres- 
sive, and learned in a sense that is not 
Pickwickian. An idea that even my 
feeble strokes may assist in hastening 
the accomplishment of such a result 
encouraged me to lay my lance in rest 
and spur Rozinante against Mr. Spencer's 
criticism.§ 


SI do not believe that the ideas expressed by 


my article are peculiar or novel. I believe thata 
great many lawyers have views concerning the law 
which substantially are in accord with mine, and 
that a great many more habitually think and act 
(perhaps semi-instinctively) concerning legal prob- 
lems in a way which is an unconscious tacit endorse- 
ment of such views. Particularly are these state- 
ments true of careful students of the law and of 
those who have been trained in our modern law 
schools. My criticism is directed (1) against pre- 
valent legal theory, (2) against lawyers who have 
only a commercial view of the profession and 
neither a very broad nor a very deep and thorough 
knowledge of the law itself, and (3) against those 
who do not see the necessity of studying intensively 
and thoroughly the concrete operations and effects 
of government in order to obtain professional 
mastery and learning comparable to that of masters 
of medicine, but prefer to follow the easier and more 
pleasant course of dallying with vague legal abstrac- 
tions and generalities, definitions, and superficial 
dialectics. 


EDITORIAL NOTE ON THE FOREGOING ARTICLE 


It is always exceedingly difficult to 
state with accuracy the steps of an argu- 
ment with which one disagrees. The 
task of criticism is two-fold, that of view- 
ing a subject from the special standpoint 
of the writer considered, and at the same 





time from what one conceives a more 
normal vantage-point. Not only is 
language elastic and affected with what 
painters call ‘‘atmosphere,’’ no matter 
how clearly subjects in its immediate 
foreground may be defined by precise 
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terminology; Mr. Bingham’s “potential 
governmental sequences,” for example, 
offer a wide range of possible interpre- 
tation, and he is right in saying that the 
dictionary definitions of a word may not 
be accurate or exhaustive if used with 
respect to a group of ideas which have not 
been analyzed thoroughly. Not only, 
to repeat, is language elastic and 
absolute exactitude of exposition un- 
attainable, but in every false proposi- 
tion or doctrine lurk all sorts of hidden 
implications which have momentous 
possibilities. The illogical speculations 
of Plato or Hegel teem with surprises 
for anyone who would gauge accurately 
their error. We do not compare Mr. 


Bingham, who impresses us as a posi- 
tivist of extreme type, with Hegel or 
Plato, and we suppose that Darwin’s 
doctrine of evolution has been almost 
as often misstated as any metaphysical 
system. Thought, like feeling, is mobile 


and indefinite; the truth and error of 
a doctrine are not only actual but 
potential; to the creator of thought 
alone, not to the critic of thought, is 
the power granted to grasp its full pur- 
port. We feel, therefore, that Mr. Bing- 
ham’s theory of governmental sequences 
might be developed and clarified by 
its author or some kindred spirit to 
meet obvious objections, if not with 
complete success with a degree of suc- 
cess diminishing the range of error to be 
assigned to it. Of course a nice ap- 
praisal of the possibilities of partial 
truth in such fields of uncertainty can- 
not be attempted. Criticism is to be 
directed at the explicit rather than the 
implicit in Mr. Bingham’s doctrine. 
It may be unable to measure accurately 
the extent of an error, yet may pursue 
a qualitative analysis which is a valid 
method of investigation. 

Mr. Bingham makes it clear that he 
admits the propriety of using the term 
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“law” with reference not to concrete 
social phenomena alone, but to mental 
generalizations as well. We did not 
overlook the several definitions of law 
given in his article. It is easy to see, 
however, which definition he favors, as 
best expressing the real nature of law. 
He prefers an objective definition. ‘‘Cat- 
achresis’”” was our word, not his; and 
if a writer conceives one sense of a word 
to be right, and other senses “fully 
established and proper’’ but inaccurate, 
then he is free to regard the use of the 
word in one of these other senses as a 
catachresis, which means simply the 
wresting of a word from its true signi- 
fication. Mr. Bingham conceives the 
field of law in the same way as a physicist 
conceives the field of physical pheno- 
mena. Throughstudy of objective facts 
he would formulate principles the validity 
of which rests solely on empirical proof; 
he would obviously deduce laws of 
“law’’ analogous to laws of gravitation, 
and just as it would be a solecism to 
describe laws of gravitation as gravita- 
tion, it would be unscientific to identify 
ideal principles of law with Mr. Bing- 
ham’s “‘law.”” As we have said before, 
this sense does violence to the plain and 
natural meaning of words. It is proper 
for an investigator to twist words from 
their ordinary meaning when anything 
but obscurity is to be gained by doing 
so, and when a satisfactory term, such 
as ‘‘legal material’’ in this instance, is 
not supplied by the vernacular. But 
it isnot merely a twist of words, but a 
twist of ideas with which one is here 
concerned, and it may be remembered 
that the colloquy between Alice and 
Humpty Dumpty arose in a highly 
absurd context. When the materials 
of law are conceived as only legal forms 
are fit to be conceived, and a formula 
is made out to be merely something 
which the state does, there is more to 
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find fault with than simply an artificial 
terminology. 

One point needs to be made clear — 
Mr. Bingham does include in his mate- 
rial of legal science not only purely 
objective phenomena, but the quasi- 
objective phenomena of legal rules for- 
mulated in the past and co-operating with 
other causes in effecting the external 
development under consideration. Judi- 
cial generalizations in the past are deemed 
important. But they are not treated 
as the most important legal phenomena, 
or as “law”’ itself rather than merely 
factors in its growth. Mr. Bingham 
could not consistently treat them as 
“law”? without adhering to his mate- 
rial rather than formal definition, and 
referring not to these “generalizations” 
as such but to the concrete facts on 
which they were based — their ‘‘con- 
tent.” 

If law be briefly defined as an en- 
forceable norm of conduct, there are 
three elements in the definition, force, 
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norm, and conduct. What Mr. Bing. 
ham does, in effect, is to discard the 
second element, on the ground that it is 
merely a “generalization” of the first, 
The first element, that of force, he ele- 
vates by means of his conception of 
governmental sequences; by treating 
them as virtually synonymous with the 
law he confuses what is only the attri- 
bute of law, its enforceability, with law 
itself. Thus he abstracts a certain 
quality from law and exalts it above 
the matter to which it relates. He ab. 
stracts from law its mechanical func- 
tion, conceiving it as the whole of law, 
and in so doing, instead of approaching 
nearer to the concrete, as he supposes, 
gets further away from it. 

Many interesting points are touched 
in Mr. Bingham’s reply, which we are 
tempted to discuss, but as we discover 
no reason for modifying or enlarging 
views already expressed, we refrain from 
more extended comment. 

THE EDITOR. 
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THE REPORT OF A POSTHUMOUS CASE RECENTLY 
BEFORE THE ALL-IN COURT 


By SABINIUS BENEDICTUS 


HEN the clerk was arranging the docket one day, 
Several groans from above made him look up that way, 
Where Judge Stogy’s picture, though he’s long since dead, 
Was perplexedly frowning and shaking his head, 
When that ancient man with visage most grim 
Bestirred himself slowly and thus spoke to him: — 


“Young man,’’ quoth he, with accents grave, 
“T cannot make my ghost behave, 

For there’s just one case, I could not solve, 
When I was dwelling here above: 
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When riding one night on the B. & O., 

To relieve my mind of care and woe, 

I checked my brand new pair of pants 

Lest I should lose the same, perchance; 

On awaking, I tendered the porter the check, 
And gruffly demanded my breeches back, 
But the porter merely grinned at me 

For the pants he wore conspicuously 

And said he had become trustee 

To wear those splendid pants for me.” 

Then the clerk replied: ‘‘ ’Tis very clear, 
This little trip has cost you dear, 

But the All-in Court will sit tonight 

And no doubt relieve you from your plight.” 


(Cur. ad: vult. The opinions were delivered seriatim.) 


This is the opinion of Snagsby, J.: — 
‘“‘None can my knowledge in law gainsay, 
Volenti non fit injuria — 

The pants were stolen now who must pay? 
Why! Qui facit per alium facit per se, 
This is as easy, as easy can be 

The railroad’s stuck most certainly 

For pants and outraged modesty.” 


Then up spake Chancellor Guppy: — 

“This cause should lie in Equity 

For the porter said he was trustee 

But Vigilantibus non dormientibus equitas subvenit — 
Which says as plain as plain can be, 

That Sleepers get no Equity 

The Fool-man Company works this plan, 

If the railroad does then this court can.” 


Judge Jobling spoke quite learnedly: 

“I agree with the reasons of Brother Guppy, 
But from them the opposite conclusion deduce 
That the Defendant here has no excuse.” 


Seeing how the opinions went 

Judge Fogg sprang up, shrieked, ‘‘I dissent! 
For with all respect to Stogy, J, 

He owes money and he must pay 

The presumption is he forgot the tip, 

He owed the porter on a former trip 

So the porter had a lien you see 

And thereby got the pants in fee: 
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Since he went through the pants he now produces 
Like seisin through the feoffee to uses 

A warranty Judge Stogy broke 
And so he is the man to soak!” 








Good Sergeant Buzzfuzz thought the chance 
For a coon to get some brand new pants 
Was an Act of God, so an exception 
Relieving a carrier from compensation. 











Then Lord Chief Justice Weevle awoke, 
And with kindly benevolence he spoke, 

“Great Plaintiff, good defendant, share 
The friendly law’s impartial care; 

A leg for him, a leg for thee 

This is the rule of Admiralty, 

And for their use, I would surmise 
De minimis non curat lex, applies.” 











The court adjourned then without day, 
While Stogy’s ghost in dire dismay, 
Shivered once — then passed away. 
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A QUESTION FOR THE THIRD HAGUE CONFERENCE 





Arbitration should be for the voluntary 
settlement of semi-political disputes, 
or for any controversies that nations 
are unwilling to submit to the Court 
of Arbitral Justice. The Court of 
Arbitral Justice, a better name would 
be the Court of International Justice, 
like the Internal Prize Court, should 
have an obligatory jurisdiction and be 
strictly judicial in its procedure; but 


PERMANENT Court of Inter- 
national Justice is urged by Mr. 
James L. Tryon upon the consideration 
of the Programme Committee of the. 
Third Hague Conference.! Such a 
plan, he writes, would not imply the 
creation of a new international court. 
The existing court and two proposed 
courts ‘‘should remain substantially as 
they are, but should be properly related 










to one another in their respective juris- 
dictions, each being so organized as 
best to serve the purpose for which it 
is intended. The Permanent Court of 








1‘‘A Permanent Court of International Justice.’’ 
By James L. Tryon. 22 Yale Law Journal 203 


(Jan.). 












for the sake of prompt and economical 
administration both courts should be 
combined in one institution with two 
chambers.” 

The organic act submitted by the 
second Hague Conference not only 
gives the Court of Arbitral Justice juris- 
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diction to decide questions of law, but 
also gives it concurrent jurisdiction 
with the Hague Permanent Court over 
questions other than those of a judicial 
nature. Mr. Tryon would evidently 
limit the jurisdiction of the former court 
to purely juridical questions. Dean 
Henry Wade Rogers would likewise 
restrict the jurisdiction of the Arbitral 
Court.? 

Mr. Tryon thinks that the proce- 
dure of the Permanent Court of Arbi- 
tration could be improved by the 
adoption of a system of orderly plead- 
ing, and that the arbitrators should be 
required by the terms of submission 
to know the languages that are to be 
used in a trial. He also has something 
to say on the question whether nationals 
should be allowed to sit in the tribunal. 

We have already expressed the view 
that the seating of nationals need not 


embarrass a fair judgment.’ Everything 
of course depends upon the character 


of the nationals. The ripe judicial tem- 
perament and qualifications of Sir Charles 
Fitzpatrick and Judge George Gray 
no doubt had much to do with the atti- 
tude of careful impartiality which they 
maintained in the North Atlantic Fish- 
eries arbitration. Judicial experience 
does not, of itself, insure detachment 
from national bias, of course, nor is 
there any guaranty that men of judi- 
cial qualifications will be named as 
arbitrators. Yet, on the other hand, 
a provision that nationals shall not sit 
in the court would be insufficient to 
guarantee its absolute impartiality, for 
a nation not desiring a dispassionate 
decision is in a position to nominate 
neutrals in sympathy with its cause. 
The only real guaranty of impartiality 
is that offered by the growing sense 
?“‘The Essentials of a Law Establishing an Inter- 
national Court.’’ 22 Yale Law Journal 277, 291. 
+25 Green Bag 93. 


of international justice and the grow- 
ing desire for the fair determination of 
every question which a nation has de- 
cided to be suitable for arbitration. If 
it is worth while to arbitrate at all, 
we may as well have a fair arbitration 
while we are about it: this is likely 
to be the attitude to which the nations 
will in the main try to conform. Real 
arbitration will come when the world 
really wants it, and not until then, 
and artificial restrictions on the per- 
sonnel of the tribunal cannot hasten 
the day of impartial decisions. The pro- 
vision that nationals may sit in the 
court need not delay the coming of this 
ideal régime, in view of the abundant 
material which every nation may draw 
upon for unbiased arbitrators. It may 
have been, as Mr. Tryon says, that 
“with notable exceptions, such as the 
Fisheries and Grisbadarna cases, nationals 
when used on arbitral tribunals have 
shown a tendency to oppose decisions 
injurious to their country’s interest.” 
Yet these two important exceptions 
make it impossible to generalize by 
laying down the rule that under no 
circumstances should nationals act as 
arbitrators. As the Hague Permanent 
Court grows older, it will evolve a cumu- 
lative body of traditions of its own 
which will exert no little influence upon 
both its organization and its procedure. 
That nations as a rule have been un- 
willing to submit their disputes entirely 
to the judgment of neutrals, and that 
nationals may be useful because of their 
knowledge of the systems of law pecu- 
liar to their respective states, Mr. Tryon 
recognizes, and his conclusion is: — 
If the Permanent Court of Arbitration were 
to be the only court of nations, it might be 
advisable to propose that nationals be finally 
excluded from its tribunal and used on outside 
boards of arbitration; but, if there is to be a 


Court of Arbitral Justice also, there is still, in 
view of the Fisheries and the Casablanca cases, 
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so successfully tried under the present arrange- 
ment, an argument for continuing nationals on 
the present court when, for special reasons, 
they are desired. 


Changes is the mode of appointment 
of nationals and neutrals alike, to ensure 
their greater impartiality, may well 
be recommended for consideration. Yet 
with all these improvements, the inter- 
national court would still be an incon- 
venient mode of settling differences, says 
Mr. Tryon, in comparison with a court 
regularly in session, to which resort may 
be had without delay, and maintained 
out of a common international fund 
instead of from funds deducted from 
the awards received by individual claim- 
ants. ‘The best of arbitration tribunals, 
even those that sit at The Hague, are 
only temporary.”’ The world is ready 
for a new court. 

This does not imply that the Hague 
Permanent Court ought to be abolished. 
While there is necessary delay in making 
up the panel of judges, this delay may 
be offset by certain advantages. Arbit- 
tration by a court of varying and elastic 
personnel, not continuously in session 
but requiring to be constituted for each 
particular controversy, offers a flexible 
procedure which may be adapted to the 
needs of particular situations, and we 
believe that a flexible system of arbi- 
tration is necessary at the present time, 
and that a rigid, uniform system would 
hinder rather than assist the progress 
of the movement toward international 
justice. 

Yet while we need this elastic mode 
of arbitration, it may also be said that 
many international disputes, purely 
legal in nature, do not call for so flex- 
ible a system, but that a continuous 
court of fixed constitution is competent 
to pass upon them to the satisfaction 
of the parties without the delays neces- 
sitated by the more cumbrous system. 
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Thus there is a reason for maintaining 
two parallel systems of arbitration, one 
elastic, and the other rigid. This, to our 
mind, is the reason for establishing a 
second court, such as the Court of Arbit- 
ral Justice the draft for which was ap- 
proved at the second Hague Conference. 

The advocacy of the new court need 
not spring from the conviction that the 
Hague Permanent Court does not ad- 
minister justice impartially. Professor 
Lammasch has insisted under criticism 
that the decisions of the present court 
have been legal, and there are ‘‘pub- 
licists who, while admitting that arbit- 
ration has inthe past utilized the methods 
of diplomacy, deny that the present 
court has resorted to them and main- 
tain that it is legal in its methods.” 
There is a visible tendency to regard 
the function of the existing court as 
diplomatic rather than judicial. Mr. 
Tryon is influenced by it, finding the 
word “arbitration” to have a different 
connotation from adjudication. There 
are, however, two kinds of arbitration, 
juridical and non-juridical, and because 
“arbitration” is the word commonly 
applied to settlements made outside 
regular courts, by non-professional 
arbitrators, a misinterpretation of the 
real nature of arbitration is apt to occur. 
The judicial arbitration that preceded 
the establishment of Roman republican 
and imperial courts was evidently a 
genuine application of rules of law. 
There have been juridical arbitrations 
at The Hague by professionals, and there 
have been non-juridical arbitrations 
by statesmen whose attempt was to 
reach an amicable compromise rather 
than to apply rules of law of which they 
were ignorant. But on the whole there 


4 See quotations from Ihering, in ‘‘The Evolution 
of Permanent International Judiciary,” by James 
Brown Scott, 6 American Journal of International 
Law 316. 
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is little in the history of the Hague Per- 
manent Court to warrant the interpre- 
tation that it has been a diplomatic 
commission rather than a court of judi- 
cial arbitration. Mr. Tryon himself 
concedes that ‘‘the Permanent Court 
of Arbitration, whatever the legal attain- 
ments of its judges, cannot be impeached 
in respect to the legality of the great 
majority of its decisions.’’ As a matter 
of fact the diplomats are outnumbered 
in the panel by statesmen who have 
had no diplomatic experience, and the 
proportion of international jurists and 
judges of domestic courts is large. Con- 
sequently the traditions of the court 
have become impressed with the char- 
acter less diplomatic than juridical. 

The tendency, however, to regard ar- 
bitration asantagonistic to impartial judi- 
cial settlement has shown itself in re- 
cent discussions of the Panama Canal 
question. On this question whether the 
country could in fact get an impartial 
tribunal, in spite of what Senator O’Gor- 
man and others have said regarding the 
impossibility of securing one, two re- 
cent utterances have appeared which 
confirm the position taken by the Green 
Bag. One writer says: 

With the example of Charles Francis Adams 
in the Geneva arbitration and of Lord Alver- 
stone in the Alaskan Boundary dispute before 
us, not to mention the highly honorable record 
of the British admiralty courts and of the 
Supreme Court of the United States in prize 
cases, can it be fairly maintained that we could 
not get an impartial hearing before the Hague 
Court because of the interests of other nations 
in the issue at stake? Is it to be supposed that 
international jurists of the stamp of the late 
Professor de Martens, of Asser, Savornin Loh- 
man, Gram, Lammasch, and Renault, some of 
whom have sat cn as many as four Hague tri- 
bunals, would place the shipping interests of 
their countries above their sense of justice and 
their good repute as jurists? ® 


‘John H. Latané, in American Journal of Inter- 
national Law, v. 7, p. 23 (Jan.). 
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Another writer says: 

It has been suggested that ‘Switzerland is per- 
haps the only country capable of furnishing inter- 
national jurists of high standing, who would 
probably be free from all pressure of selfish public 
opinion when acting as judges of the case.” 
Switzerland could undoubtedly furnish them. 
So could many other countries, including Great 
Britain and the United States. ... In nearly 
all countries of the civilized world there are today 
international jurists who, whether engaged in 
the practice of law at the bar, administering it on 
the bench, or holding chairs in our universities 
and law schools, possess the requisite knowledge, 
courage, and judicial spirit to declare and 
administer the law applicable to this and similar 
differences of a legal nature. The time has, 
indeed, passed when it can be seriously main- 
tained that such disputes are incapable of judicial 
solution.® 

The Court of Arbitral Justice proposed 
as an alternative to the Hague Perma- 
nent Court is by no means free from 
perplexing questions of organization. 
Whether Mr. Tryon can declare, with 
absolute accuracy, that ‘‘we of the United 
States believe in the juridical equality of 
nations” is perhaps questionable. This 
doctrine of equality may place some 
obstacles in the path of a good work- 
ing agreement among the nations, as 
the greater are not eager to allow the 
weaker equal representation with them- 
selves, and the justice of such an arrange- 
ment will not be universally conceded. 
This question of the rights of the smaller 
powers was one of the stumbling-blocks 
at the second Hague Conference which 
prevented an agreement as to the mode 
of organizing the court. Should the 
United States see fit to claim an indivi- 
dual judge in the court, in violation of 
the principle which Mr. Tryon enun- 
ciates, we cannot see how it would be 
rejecting “the juridical as opposed to 
the arbitral principle.’”’ The agreement 
respecting the Prize Court provided 


6 Professor Amos S. Hershey, in no. 63 of publica- 
tions of American Association for International 
Conciliation, sub-station 84, New York City. 











176 The Green Bag 


that the United States and seven other 
leading powers should always be re- 
presented by one judge each, the other 
judges being selected by vote. The 
principle of the equality of nations 
would interfere with the adoption of 
the constitution of the Prize Court for 
the Arbitral Court, as urged by Mr. 
Knox and other American publicists. 

Developing his view that ‘arbitra- 
tion” suggests compromise, Mr. Tryon 
offers the suggestion that the word is 
suited to the character of the Hague 
Permanent Court, but that it would be 
better to substitute for the other court 
the name “Court of International Jus- 
tice’ in place of ‘Court of Arbitral 
Justice.” This would in our judgment 
create a false distinction between the 
character of the two tribunals which is 
avoided by the present phraseology. 

Mr. Tryon further suggests that the 
number of judges in the Court of Arbitral 
Justice be reduced. Fifteen, he says, 
might prove unwieldy as well as expen- 
sive. Nine he thinks would be a num- 
ber more suitable. But diminishing 
the number of judges will no doubt 
make an agreement as to the constitu- 
tion of the court more difficult. If 
this difficulty can be overcome it is 
hard to see any need of so large a court. 

An excellent suggestion is that the 
Court of Arbitral Justice and the Inter- 
national Prize Court, both of which were 
approved in 1907 but whose judges have 
not been appointed, be united in a single 
court of two chambers, one with a special 
jurisdiction in prize cases, the other 
with general jurisdiction. Mr. Knox 
endeavored to bring about the com- 
bination, which ‘“‘would seem to be not 
only feasible, but in the line of economy 
and prompt administration.” This is 
accordingly submitted as a topic for 
consideration at the third Hague Con- 
ference. 


Dean Rogers also thinks that there 
would be a considerable advantage in 
merging the Court of Arbitral Justice 
and the International Prize Court in a 
single tribunal, thereby increasing the 
dignity of the Court.’ 

With regard to the question whether 
the Court of Arbitral Justice should 
have mandatory or voluntary jurisdic- 
tion, we cannot accept the conclusion 
that it would be better to make its 
jurisdiction obligatory, for the reason 
that it cannot become in fact obligatory, 
whatever it may be in theory, until the 
nations, by binding their future action 
by treaties of general arbitration, make 
it so. The idea of compulsory arbitra- 
tion of all serious international contro- 
versies can only gradually establish 
itself, and a court of voluntary juris- 
diction would be regarded by the powers 
with far greater favor than one to which 
they were theoretically obliged to sub- 
mit all differences. As such reserva- 
tions as those made by the United States 
Senate in amending the general arbit- 
ration treaties gradually disappear, and 
genuine general arbitration becomes a 
reality, the court of optional jurisdic- 
tion will spontaneously transform it- 
self into one of compulsory jurisdiction. 
The nations will doubtless be much 
readier to ratify the proposed court 
on this basis. 

A good reason why the Court should 
not be given mandatory jurisdiction is 
also to be found in the present situation 
with respect to the codification of inter- 
national law. It is easy enough for 
Great Britain and the United States, 
accustomed as they are to the adminis- 
tration of justice according to common 
law precedent without a code, to look 
with favor on a court which has no 
definite body of written law to apply. 
But other nations, though they may be 
~ 722 Vale Law Journal 291. 
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willing to accept the principle of judicial 
precedent, have developed it solely in 
dependence upon a code system, and 
shrink from acceptance of a court which 
has only unwritten law to administer, 
or at best law only partly codified. ‘“To 
await the codification of the law and 
the acceptance of it by forty-six nations 
would be,” as Dean Rogers says, ‘“‘to 
postpone indefinitely the establishment 
of the Court.’’ We should therefore 
establish the Court, and ask nations 
to submit their controversies to it only 
in so far as they are satisfied that the 
law administered will be the right law. 
We should not compel any nation 


which desires a codified international 
law to subject itself unwillingly to the 
jurisdiction of a court of unwritten law. 
“An international court,’”’ says Dean 
Rogers, ‘‘can administer ‘justice accord- 
ing to international law and international 
equity without waiting for the estab- 


lishment of an international code, how- 
ever desirable such a code may be.” 
That may be a good reason for urging 
reluctant nations to accept the Anglo- 
American system of uncodified law, but 
is not a reason for making them do it 
against their will, and the jurisdiction 
of the Court should be voluntary rather 
than compulsory if it is to aim at receiv- 
ing the general support of the nations. 

The jurisdiction of the new Court 
should be so defined as not to be 
confused with that of the Hague Per- 
manent Court, one tribunal existing 
for the settlement of semi-political con- 
troversies, or controversies involving 
problems of domestic policy, the other 
for the determination of questions which 
may be settled by the application of 
known principles of international law 
and equity. The line between the two 
jurisdictions should be indistinctly rather 
than sharply drawn, in accordance with 
the principle that the less a nation is 
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hampered in the selection of the court, 
the more willingly it will consent to 
arbitrate. For this reason we cannot 
approve Mr. Tryon’s suggestion that an 
appeal be allowed to the Court of Arbit- 
ral Justice, not alone from municipal 
courts but from the Hague Permanent 
Court as well. Neither court should 
have final and exclusive authority, but 
the functions of the two should be special- 
ized and no delay occasioned by pro- 
vision for an unnecessary appeal. A 
nation which has agreed to be bound 
by an award may well be given a chance 
to show its good faith by accepting 
it without asking for an appeal. 

The decisions of a court of volun- 
tary jurisdiction have the same sanc- 
tion as those of one of mandatory juris- 
diction. The sanction of its decisions 
is found in public opinion, which com- 
pels those who have pledged them- 
selves to arbitrate to accept the terms 
of the arbitration. To those who claim 
that no sanction save that of force is 
sufficient, it is enough to answer that 
public opinion is force, not organized 
force it is true, but indeterminate, fluc- 
tuating, multiform social force, ready 
to assert itself should occasion arise, 
and quite as efficacious, in the long run, 
as the force exerted by government 
agencies. An elastic system of volun- 
tary arbitration cannot fail to create 
courts of as much sanction and authority 
as a system which assumes, notwith- 
standing the non-acceptance of the 
idea of world federation, that arbitra- 
tion rests on the principle of co-ercion 
by a world-sovereign rather than on 
freedom of contract between indepen- 
dent states. The era of international 
arbitration is to be established solely 
by agreements between the powers, and 
the project should be presented to them 
in a form to which they will readily 
assent. The social contract is a fic- 
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tion which contributes little to the theory 
of national origins, but in the realm of 
international relations in an era of 
civilization, it is a living reality, and 
the court of nations must be founded 
on the principle of international com- 
pact and in no other way can it come 
into being. Nothing short of a flexible 
system, in the light of these considera- 
tions, is practicable.’ 

§Since the foregoing was written, Professor Her- 
shey’s notice of Schiicking’s ‘‘Der Staatenverband 


der Haager Konferenzen’’ has come to hand. 
The author of this book maintains that a World 


Confederacy was established ipso facto by the first 
Hague Conference, a conclusion which can evidently 
be accepted if the word ‘“‘confederacy”’ be given 
an elastic sense. Schiicking proposes that this 
incipient World Confederacy, which has begun 
purely as an organization for the administration 
of justice, shall next proceed to organize periodical 
conferences at the Hague under the terms of a 
statute which could be adopted at the third Con. 
ference. Even if this be accomplished, it will stil] 
be a long step forward from World Confederation to 
World Union, namely from an international tri- 
bunal the authority of which may be acknowledged 
or repudiated at pleasure by independent units 
composing the confederacy, to an international court 
the authority of which would be sustained by the 
collective will of a united community from which it 
would be impossible for any state to secede. (See 
7 American Political Science Review 158, Feb, 
1913.) 
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ONGRESSMAN Oldfield, when re- 
porting from the House Patent 
Committee last August his bill to re- 
vise the patent laws, declared that the 
committee’s purpose was to “give the 
people of the country the opportunity 
to see what is provided for in the bill, 
and ascertain what is the sentiment of 
the country upon the proposal.’’ The 
storm of protest against the Oldfield 
bill that immediately arose throughout 
the country unmistakably showed that 
the sentiment of the country was against 
the proposal. The “minority views,” 
submitted by six out of fourteen mem- 
bers of the House Patent Committee 
just before the close of the session, show 
that defenders against the assault upon 
the patent system are not lacking in 
the House Patent Committee itself. 
How completely the minority of the 
House Patent Committee — which lacks 
but one of being half of the entire com- 





mittee — shatter the claims and preten- 
sions upon which the Oldfield Bill rests 
can be appreciated only by reading their 
views as submitted to Congress. Four- 
teen pages long, hardly half the length 
of the report with which Congressman 
Oldfield bolstered his bill, these ‘‘mi- 
nority views’’ constitute the tersest and 
most incisive analysis of the patent sit- 
uation that has yet appeared. 

At the outset, the minority state that 
in the twenty-seven public hearings 
upon the Oldfield bill, not a specific 
instance was cited to support the asser- 
tion that many patents are bought up 
for the mere purpose of suppressing 
competition. Even the decisions of the 
federal courts, upon which the majority 
report relied, are shown upon analysis 
to disprove this contention. ‘“‘If the 
practice of buying up patents for the 
purpose of extinction is as prevalent 
and as harmful as the majority con- 
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tends,” declare the minority, “it is 
somewhat extraordinary that the ma- 
jority has been unable to show a single 
case of the purchase of a patent for 
such a purpose.” 

The efficacy of the Sherman law, which 
was practically ignored in the majority 
report, is strongly emphasized by a 
timely quotation from the Bathtub 
decision (Standard Sanitary Manufac- 
turing Company v. United States, 226 
U. S. 20) decided since the majority re- 
port was published, from which it ap- 
pears that most of the terrors ascribed 
by the majority to the patent system 
have long since been abolished by the 
Sherman law. 

The proposal to adopt in the American 
patent system innovations from the 
patent laws of Great Britain, Canada, 
Germany and France is significantly 
disposed of with the remark that “the 
majority report does not even state 
that such laws have operated satisfac- 
torily and to the public benefit,” and 
with the conclusive explanation that 
the patent laws of these countries differ 
so radically in theory from the American 
patent laws that they afford no safe 
analogy. 

After remarking that the great pre- 
ponderance of the testimony before 
the committee showed that any policy 
of ‘compulsory license’ such as the 
Oldfield bill proposes, would be ‘‘an 
extremely discouraging thing to inven- 
tion and industry, ... uncalled for 
and dangerous,’ and certain to entail 
“positive harm to the patent system,” 
and ‘‘widespread bad effects,” the mi- 
nority examine critically the provisions 
for compelling the patent owner to 
grant a license. No opportunity is 
afforded a licensee who has previously 
purchased a license from the patent 
owner to intervene or be heard in the 
proceedings to compel the granting of 


a subsequent license. Indeed, there is 
no requirement that a licensee shall 
even be notified when an application 
to compet the issuance of a subsequent 
license has been filed. The frequent 
case of patents standing in the names of 
several owners is not anticipated in the 
bill. Whether all the joint owners must 
be made parties to compulsory license 
proceedings, or whether such proceed- 
ings can be had by bringing in only one of 
the joint owners, are questions whichap- 
parently never occurred to the majority. 
The bill provides that when a ‘‘patented 
invention” is being ‘‘withheld,” pro- 
ceedings for a compulsory license may 
be begun. Every claim in a patent 
purports to state an invention, and 
there may be more than a hundred in a 
single patent. By the express language 
of the bill, therefore, compulsory license 
proceedings may be brought in respect 
to each and every claim set forth in the 
patent. The burden of such proceed- 
ings becomes apparent, when it is noted 
that the questions involved include all 
the questions that can be raised in an 
infringement suit, and in addition the 
question of whether the invention is 
being “withheld.” By a peculiarity of 
phraseology, it is provided that com- 
pulsory license proceedings may be 
begun only when “‘the patented inven- 
tion is being withheld or suppressed 
with the result of preventing any other 
person from using the patented process 
. in competition with any other 
article or process.”’ ‘In ether words,” 
the minority remark, ‘‘the mere ‘shelv- 
ing’ of a patent is not a sufficient ground 
on which to base an action for compul- 
sory license. This plainly is an invita- 
tion to the easy circumvention of the 
law by the simple expedient of assigning 
the patent which it is desired to suppress 
to some one not engaged in producing 
any article in competition with the 
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patented invention.’’ Since compul- 
sory license proceedings may be begun 
three years after the filing of the appli- 
cation for the patent, interference pro- 
ceedings lasting for three years in the 
Patent Office may result in compulsory 
license proceedings being begun on the 
very day that the patent was originally 
issued. Whether the court in such pro- 
ceedings can compel the granting of 
an exclusive license — which would vir- 
tually deprive the owner of the inven- 
tion; how the court with justice can 
fix the royalties for the entire life of the 
patent; and how the royalties shall be 
fixed and readjusted, in the event of 
the subsequent granting of additional 
licenses — these are all questions to 
which the bill gives no answers. . Ob- 
viously the legal expense involved in 
such proceedings must be so enorm- 
ous as to give the greatest advantage 
to large corporations equipped with re- 
sources sufficient to stand such expense. 
Last and most serious of all, no pro- 
vision has been nor can be devised to 
compel the applicant who has subjected 
the patent owner to these expensive 
compulsory license proceedings to accept 
the license upon the conditions and 
terms of royalty which the court may 
prescribe. 

“The evils arising from the vendors 
of patented articles fixing the price ai 
which the article may be resold to the 
public,” and “the evils arising from the 
vendors of patented articles prohibit- 
ing their use except in connection with 
other unpatented articles purchased by 
them,” were deeply lamented in the 
majority report. The minority remark, 
however, that ‘‘the majority report 
contains no specification of the ‘evils’ ’’ 
and a “great majority” of the witnesses 
who appeared before the committee ‘‘op- 
posed any change in the law in this 
respect.”’ ‘‘Hundreds of letters,’ de- 
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clare the minority, ‘‘were received by the 
committee from small retailers all over 
the country asserting that the proposed 
legislation would demoralize their busgj- 
ness.” The minority quote Mr. Louis 
D. Brandeis to the effect that the main- 
tenance by an individual manufacturer 
of the resale price of his patented goods 
develops conpetition, preserves indus- 
trial independence, stimulates inven. 
tion, insures fair prices and is entirely 
different, in substance and in effect, 
from a conspiracy among a group of 
combining manufacturers to maintain 
prices on their combined products; ‘‘the 
majority,” declare the minority, in con- 
clusion, “‘make absolutely no attempt 
to show any bad result of the right of a 
manufacturer of a patented article to fix 
resale prices, which has been well recog- 
nized and established for many years.” 

“The action and the report of the 
majority,” explain the minority, ‘‘was 
based on a total misapprehension of the 
legal effect of the decision in Dick y. 
Henry (Mimeograph case)... . That 
these fears expressed by the majority 
were not justified, appears by referring 
to the recent decision in Standard Sani- 
tary Manufacturing Company v. United 
States (Bathtub case).’”’ This decision, 
and others which the minority mention, 
show that, contrary to the belief of the 
majority, patent rights are effectually 
curbed by the Sherman law, so that “‘the 
Dick case did not, as the majority of the 
committee seem to have supposed, over- 
turn what has always been the law 
with respect to limitations on patent 
rights. Indeed, the law is now what the 
majority admits it was before the Dick 
decision, and the fears expressed in the 
majority report as to what might result 
from that decision have proven ground- 
less. . . . These fears being now dis- 
pelled, the proposal to change the law 
rests on nothing at all.”’ 
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That portion of the Oldfield bill ‘‘de- 
signed to amend the Sherman act, so 
far as it applies to businesses involving 
patent rights”’ is summarily disposed of 
by the minority. ‘‘No bill for this pur- 
pose,” the minority state, ‘‘was ever 
considered by the committee, no hear- 
ings were had upon the subject, and there 
was no public announcement that the 
committee contemplated such legisla- 
tion, until after these provisions had 
been inserted as a part of the substitute 
for the original Oldfield bill, after very 
brief discussion by the committee in 
executive session. . . . As there was no 
proper consideration of these amend- 
ments, the undersigned do not feel 
called upon to express any opinion at 
all as to whether or not the amendments 
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have merit as a matter of general legis- 
lation. Certainly they are unfair as 
applied alone to those dealing in pat- 
ented articles, for the reason that such 
legislation would amount to a lessening 
of the value of patents, to which we have 
already stated we are opposed. The 
House has a right to presume that 
matters favorably reported from its 
committees have been considered in 
committee. This presumption is abso- 
lutely not supported by fact in this case, 
so far as the proposed Sherman law 
amendments are concerned.” 

With the views thus expressed by the 
minority, ‘‘the sentiment of the coun- 
try,’ which Congressman Oldfield last 
August expressed his desire to learn, 
will undoubtedly heartily agree. 





Reviews 


MONOPOLY AND COMPETITION 


The New Competition; an examination of the 
conditions underlying the radical change that is 
taking place in the commercial and industrial 
world — the change from a competitive to a co-opera- 
tive basis. By Arthur Jerome Eddy, author of 
The Law of Combinations, etc. D. Appleton & 
Co., New Yorkand London. Pp. 343 + 17 (appen- 
dices) + 14 (index). ($2 met.) 

The Control of Trusts. By John Bates Clark 
and John Maurice Clark. Rewritten and enlarged. 
Macmillan Co., New York. Pp. 202. 

Control of the Market; a legal solution of the 
trust problem. By Bruce Wyman, A.M., LL.B., 
Professor of Law in Harvard University and Lec- 
turer in the Department of Economics. Moffat, 
Yard & Co., New York. Pp. 277+ 5 (table of 
cases discussed). ($1.50 net.) 

Railroads: Rates and Regulation. By William 
Z. Ripley, Ph.D., Nathaniel Ropes Professor of 
Economics in Harvard University. With 41 maps 
and diagrams. Longmans, Green & Co., New 
York. Pp. xviii, 646 + 2 (appendix) + 11 (index). 
($3 net.) 

Industrial Competition and Combination. Annals 
of the American Academy of Political and Social 
Science, v. 42, no. 131, July 1912. Philadelphia, 
Pa. Pp. 333, appendix. ($1). 


R. EDDY, notwithstanding what 
he says about the change in the 
industrial world from a competitive to a 
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co-operative basis, believes in compe- 
tition — a competition purged of all 
unfair, deceptive practices. His open 
price association, based upon a number 
of existing trade associations which 
have accomplished fruitful results, 
would not aim to fix prices, but would 
afford every facility for fair competitive 
bidding. Thus the chief danger of 
legalized combination, that of discour- 
agement of progressive enterprise by 
an artificially maintained stability of 
prices, would be avoided. Mr. Eddy’s 
open price association would therefore 
not be objectionable as tending to oppres- 
sive monopoly — it would rather tend 
toward that monopoly which is legiti- 
mately achieved and is conducive to 
the general welfare. He would regulate 
without suppressing monopoly, by com- 
pelling all corporations engaged in inter- 
state commerce to furnish complete 
and truthful information regarding costs, 
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sales, and prices charged, by prohibiting 
sales at or below cost and discrimina- 
tion between individuals or localities, 
and by establishing a federal commis- 
sion possessing visitorial powers which 
would adjust all controversies and see 
to the enforcement of the law. 

Mr. Eddy’s views may be somewhat 
utopian, for it is doubtful whether the 
commercial world is yet ready for the 
frankness and publicity that he advo- 
cates. The difficulty of reaching an 
agreement as to the meaning of fair 
profit, fair price, and price-cutting, is 
also a stumbling-block. But it is re- 
feshing to have a direct, forcible state- 
ment of views based on a knowledge of 
business conditions and addressed to 
the understanding of the hard-headed 
business man of today. Mr. Eddy, as 
someone has said, is on the right track, 
and his opinions are worthy of careful 
consideration. 

Professor Clark’s book is more con- 
servative in tone, but reflects somewhat 
similar views without dealing in any 
novel and sanguine proposals. Professor 
Clark and his collaborator believe in 
competition, though they believe that 
the principal unfair methods of com- 
petition should be stopped and _ that 
the principles underlying the Standard 
Oil and Tobacco decisions should be 
reduced to precise statute law. Com- 
petition is declared to be not played out, 
but necessary to force monopoly along 
the ever-open road of progress. Legal- 
ized combinations should prove their 
right to exist solely by demonstrating 
their industrial efficiency. As Mr. Eddy 
would likewise leave the door open to 
competition the two books have much 
in common. But many readers will 
prefer Professor Clark’s more cautious 
conclusions and his more moderate 
remedies for the existing situation. 

In contrast to a popular work de- 
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voted to general economic considera. 
tions regarding the control of monopoly, 
we have a lawyer-like discussion of 
common-law principles applicable to 
the same object of regulation. Professor 
Wyman shows the conservative bias 
frequent among lawyers in favor of 
unwritten as opposed to statute law, 
He does not share Professor Clark's 
view that the principles of the S/andard 
Oil and Tobacco decisions should be de- 
fined in new legislation. On the con- 
trary, he considers that there is already 
abundant substantive law for the regu- 
lation of monopolies. More remedial 
legislation may be needed, and Profes- 
sor Wyman takes for granted the estab- 
lishment of whatever administrative 
machinery may be required. We are 
likely to have more legislation, “but 
the lines upon which this legislation 
will proceed have been laid down by the 
courts already” (p. 212). 

The author expounds the development 
in the common law of restraint of trade 
and of public callings, and declares that 
we need to apply the old principles of 
the common law to the old problem of 
monopoly in a modern guise. The law 
of public callings, which requires that all 
who come shall be served, and that they 
shall be served with adequate facilities, 
at reasonable rates, and without dis- 
crimination, has long been applied to 
public service corporations, and_ the 
author agrees that we should apply the 
same law to private monopolies, as they 
too are affected with a public interest. 

We may observe that this conception 
of the public character of industrial 
monopoly leads logically to public owner- 
ship, as well as to public control. Where 
directors have a two-fold responsibility 
and a two-fold interest, public and _pri- 
vate, the community is not in a posi- 
tion to reap the full advantage of pub- 
lic control. But as private manage- 
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ment is more skillful and more capable 
than public management, the com- 
munity must forego some portion of 
the advantages of complete public con- 
trol. Consequently Professor Wyman’s 
view that public regulation is preferable 
to public ownership is sound. He per- 
haps makes the over-confident assump- 
tion that public regulation can offer an 
ideal solution of the trust question; 
in fact no perfect solution is possible 
at the present time. 

We cannot accept Professor Wyman’s 
opinion that the law of monopoly and 
fair competition does not need to be set 
down in statute form. We have codi- 
fied other branches of commercial law, 
and a uniform monopoly statute which 
could be adopted throughout the country 
in federal and state jurisdictions, is 
something toward which the modern 
business world is tending. But the 
times are hardly ripe for a model state 
statute, nor is it certain that much sub- 
stantive law has not yet to be created. 
The first thing to do is to codify federal 
law and replace the Sherman act with a 
more specific statute. When a man who 
believes in competition so genuinely 
as Professor Wyman maintains that 
existing law is unobjectionable, it is 
not vain to hope for an agreement as 
to the terms of a statute legalizing 
monopoly under proper conditions. 

“It is not unlikely, in my judgment,” 
writes Professor Ripley, “that the final 
solution of the so-called trust problem 
in the United States, whether for good 
or ill, may ultimately contain as one 
important feature the determination 
by governmental authority of reasonable 
prices for such prime necessities of life 
as milk, ice, coal, sugar, and oil, when 
produced under monopolistic condi- 
tions.” We hope that price-fixing will 
be long deferred. In efficiently man- 
aged industries, where costs approach 
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a minimum, the prohibition of unreason- 
able profits would alone keep prices 
at the proper level, and artificial stabil- 
ity of price would check the effort for 
higher productive efficiency. In less 
skillfully conducted industries, a fixed 
price would perpetuate stagnation by 
virtually subsidizing inefficiency. But it 
does not follow that the Government, 
while not fixing prices, should not define 
a range through which prices may 
fluctuate, and should not determine 
whether a given price is within this range 
of reasonableness. From this standpoint 
the Government ought to fix maxi- 
mum and minimum rates for railway 
traffic, through the orders of the Inter- 
state Commerce Commission, but should 
not determine absolute rates. It is to 
be hoped, therefore, that if Professor 
Ripley’s premonition of regulation of 
prices in other fields than that of trans- 
portation should come true, the analogy 
of railway rates would be correctly ap- 
plied. 

Professor Ripley has written a notable 
work treating of the history of American 
freight transporation since early in the 
nineteenth century, the history of rate- 
making by the carriers, and the vicissi- 
tudes of federal rate regulation. His 
book, which is to be followed by a sec- 
ond volume treating of railway finance, 
represents the scholarly and able per- 
formance of a large undertaking, and 
is likely to retain undisputed predomi- 
nance as the standard authority in its 
particular field of economic history. 

A suggestive solution of the problem 
of regulation of monopoly prices is 
offered by James M. Beck, in the paper 
printed with other valuable articles on the 
subject of ‘Industrial Competition and 
Combination,” read last year before the 
American Academy of Political and 
Social Science. After advocating civil 
rather than criminal procedure under 
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the anti-trust law, and a lay tribunal 
to determine whether complaints should 
be certified to the courts for hearing, he 
said : — 

With respect to the real element which affects 
the public, namely the question of extortionate 
prices, I would apply, if we are going to abandon 
the principle of laissez faire, and attempt to 
solve this most difficult problem by legislation, 
to the corporation the principle contained in 
what we know as Munn v. State of Illinois. In 
that case it is held that whenever a corporation 
is of such a character as to be a semi-public 
agency, as a public utility corporation, an elec- 
tric light company, a railway, an elevator 
company, or a ferry, then to prevent extortion 
the state had the right by maximum charges 
to stop the quasi-governmental body from 
making more than a reasonable return upon 
its actual investment of capital. Therefore 
I would have this governmental tribunal, upon 
complaint of a given number of consumers, 
make an investigation, and if it found that the 
party charged did by reason of its magnitude 
of capita] as compared with the capital of com- 
petitors or by its relative percentage in the trade 
or by any other circumstance, have as a fact 
such a control of sources of supply, or for any 
reason such a monopolistic control over the 
industry, then I would treat it as I would treat 
a railroad, an electric light company, or any 
other public utility as charged with a public use; 
I would find out what was its actual investment 
and*by a maximum price give it a fair return on 
its investment and no more. But if it were not 
a monopolistic combination, then I would 
leave, with respect to the price of the product, 
free play to economic forces. (P. 302.) 


PINGREY’S LAW OF SURETYSHIP 
AND GUARANTY 

A Treatise on the Law of Suretyship and Guar- 

anty. By Darius H. Pingrey. 2d ed. by Howard 


C. Joyce. Mathew Bender & Co., Albany. Pp. 
140+ xvi. ($6.) 


i THE twelve years that have 
passed since the first edition of 
this book the law of suretyship and 
guaranty has been constantly growing. 
While the fundamental principles re- 
main unchanged, their application to 
novel situations and unforeseen cir- 
cumstances furnish an opportunity for 
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the law to develop with modern busi- 
ness conditions. The growth of surety 
companies in America has been very 
rapid, and has presented to our court 
new and interesting problems. Today 
we have some of our courts who hold 
that contracts of surety companies are 
contracts of indemnity and are to be 
construed as contracts of insurance, 
Other courts go so far as to decide that 
surety company obligations stand on 
a different footing from ordinary surety 
obligations and are to be treated as un- 
coupled with any condition except those 
specified in the letter of the contract 
itself. This advanced view and the 
view that makes no distinction in law 
on account of the character of the 
surety are still debatable in most of 
our courts. This volume presents the 
subject intelligently, together with many 
others which arise in the course of every 
active lawyer’s practice, and are live 
issues in our courts. 

Today the performance of building 
contracts is so generally guaranteed 
by a surety that during recent years 
our books are full of cases dealing with 
the various phases of the questions that 
have arisen in such contracts. 

To anyone familiar with the conflict 
of authority on the various close ques- 
tions that have bothered the profes- 
sion on this branch of law, a clear and 
succinct exposition of conflicting deci- 
sions with a plain statement of the 
weight of authority is a welcome aid 
when your practice presents such prob- 
lems. 

The book does not waste time on any 
extended discussion of theory. Its aim 
is practical. It is a ready working tool 
for the busy lawyer who must put his 
hand on actual decisions; clear, con- 
cise, and at the same time comprehen- 
sive, it presents the law pointedly and 
intelligently. 
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The author may rightly say of his 
work that “a more elaborate work 
could have been constructed with less 
time and labor.”’ 

This volume will prove a valuable help 
to give ready access to the law of 
suretyship and guaranty. L. M. F. 


WOODWARD’S QUASI-CONTRACTS 
The Law of Quasi-Contracts. By Frederic 
Campbell Woodward, Professor of Law in Leland 
Stanford Junior University. Little, Brown & Co., 
Boston. Pp. Ixi, 477 +20 (index). ($3 met.) 


WENTY years ago when Professor 
Keener published his work a 
separate text-book on the law of quasi- 
contracts appeared for the first time. 
Many of the older practitioners of that 
day were inclined to scoff at the subject 
as some new-fangled theories of the 
Harvard Law School. 

Since that time, however, the sub- 
ject has found a place in the teachings 
of all law schools and the quasi-contract 
idea is familiar to the profession at large. 
As modern courts have developed the 
law of quasi-contracts, many interest- 
ing and instructive cases have settled 
important principles that were without 
precedents ten and twenty years ago. 

No adequate text-book has handled 
this subject since Professor Keener’s. 
There is no recent edition of that work, 
so there is a real place for a good up-to- 
date work on this subject. 

Professor Woodward has given the 
profession an adequate and intelligent 
treatise that will prove of real value 
to the bench and bar. His method of 
presentaion is clear, concise and illu- 
minating. This book is a model of the 
best method of handling precedents and 
theories. Decisions are discussed so as to 
leave the reader in no doubt as to what 
the law is. Where there is a conflict 
of authorities or where a decision does 
not meet with the author’s approval, 
the different view-points are so pre- 


sented that each reader may form an 
opinion of his own on the merits of the 
controversy. There is no padding, no 
mass of indigested citations, and no 
dreary hack work. The whole book 
gives the impression of thoughtful com- 
petency of a master of the subject. 
This is just the kind of book that is 
helpful alike to bench, bar and law 
student. It is to be regretted that in the 
large output of law books today, we 
meet so few that have so high a standard 
of excellence as Woodward’s Quasi- 
Contracts. L. M. F. 


STEDMAN’S MEDICAL DICTION- 
ARY 


A Practical Medical Dictionary. By Thomas 
Lathrop Stedman, A.M., M.D., editor of Twentieth 
Century Practice of Medicine and of the Medical 
Record. Second revised edition. William Wood 
& Co., New York. Pp. 1028. (Thumb-indexed, 
$5 net; plain, $4.50 net.) 

AWYERS have to know a little 
of everything, and one of the 
hardest subjects they have to absorb 
in preparation for trial is the medical 
dialect. This book is very comprehen- 
sive, but by use of thin paper and small 
but distinct type the book is kept with- 
in a compass which can be conveniently 
handled. Bound in flexible covers 
and thumb-indexed on the margin, 
it is a thoroughly useful hand-book. 

For this second edition, appearing one 
year after the publication of the first 
edition, new plates were made, and all 
typographical and other errors insep- 
arable from a new work have been cor- 
rected. Between two and three thou- 
sand new titles and sub-titles have been 
added, a table of symbols has been added 
in the appendix, and the biographical 
data have been brought down to date. 
The second edition is bound in red leather, 
it having been found that the green 
color used for the first edition was 
liable to fade and discolor. 
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WRIGHTINGTON AND ROLLINS’ 
TAX-EXEMPT SECURITIES 


Tax-Exempt and Taxable Investment Securities: 
asummary of the laws of all the states and the 
District of Columbia relating to the taxation of 
securities, from the standpoint of the banker and 
investor. By Sidney R. Wrightington and Weld 
A. Rollins, of the Boston bar. Financial Publishing 
Co., Boston. Pp. 234. (Flexible leather, thumb- 
indexed, $5.) 

HIS is a short reference manual 

presenting its information in item- 
ized form rather than in that of a treatise. 
A uniform basis of classification is 
adopted, which is easy to comprehend 
and which gives the key to the facts 
desired, the matter of the book being 
grouped by states in alphabetical order 
under the headings Stocks, Bonds, Notes, 
and Bank Deposits. In their preface 
the authors explain some of the diffi- 
culties of reducing to simplicity a com- 
plex subject upon which the law is not 
clearly settled in all respects, and in 
which actual practice does not always 
conform to the directions of the statute. 
The authors, in offering their work to the 
public, thus make certain reservations 
which render the high value they set 
upon accurate construction of the law 
and accurate technical definitions all 
the more conspicuous. They have evid- 
ently consulted many judicial deci- 
sions, though the scope of the work 
excludes citations, and have been in com- 
munication with taxing officials through- 
out the country, and their synopsis is 
the outcome of more painstaking labor 
than might be apparent at a first 
glance. The work is worthy of the 
excellent professional standing of its 
authors and should prove highly useful. 


JENKS’ SHORT HISTORY OF ENG- 
LISH LAW 

A Short History of English Law from the Earliest 

Times to the End of the Year 1911. By Edward 


Jenks, M.A., B.C.L., of the Middle Temple, Barris- 
ter-at-Law, Principal and Director of Legal Studies 
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of the Law Society. Little, Brown & Co., Boston, 
Pp. xxxviii, 379 + 11 (index). ($3 net.) 


B tines field of English legal history js 
so vast, and its literature has been 
enriched by so much brilliant writing 
on the problems presented by particular 
periods, that we see only a limited use 
for a short treatise in a single volume of 
less than four hundred pages. The 
great standard books remain the best 
as well as the most inviting means of 
introducing the historical student to the 
subjects of which they treat. The chief 
interest of Professor Jenks’ volume, for 
us, lies in its treatment of recent develop- 
ment subsequent to the periods covered 
by Maitland and Holdsworth. It is 
convenient to have a clear summary of 
the nineteenth century, especially of 
the recent evolution in civil and criminal 
procedure and court organization. In 
the chronological treatment of the earlier 
development admirable symmetry has 
been preserved, lucidity of statement is 
a conspicuous merit, and the author has 
shown ability to think for himself as 
well as wide learning. The hurried 
reader will be assisted to gain at once 
what he needs, and the curious reader 
will be tempted by the attractive pres- 
entation to study more widely. As a 
college text-book the volume had better 
be used only in conjunction with fuller 
histories. On the side of constitutional 
development it is purposely superficial. 
As a book of reference it is well arranged. 


HERSHEY’S INTERNATIONAL 
LAW 


The Essentials of International Public Law. By 


Amos S. Hershey, Ph.D., Professor of Political 
Science and International Law in Indiana Univer- 
sity, author of The International Law and Diplo- 
macy of the Russo-Japanese War. Macmillan Co. 
New York. Pp. xlviii, 523 + 26 (index). ($3 net.) 


P-to-dateness is not a distinctive 
merit at a time when new revised 
editions of standard treatises on inter- 
national law are constantly appearing. 





Reviews of Books 


Yet Professor Hershey’s work has the 
freshness which comes from a contem- 
porary reformulation of the whole sub- 
ject in an entirely new text-book. The 
arrangement of the contents, moreover, 
is excellent. The division into sections 
dealing with ‘‘subjects” and “objects” 
of international law, and with adjective 
as opposed to substantive international 
law, is perspicuous, and the grouping of 
a great amount of illustrative and 
bibliographical matter in footnotes re- 
lieves the text of the burden of non- 
essential detail. A succinct text such as 
this, prepared with conscientious care, is 
itself a considerable boon. The bibli- 
ographical notes are full and constitute 
one of the chief merits of the book. 

Unless a less sketchy outline of the 
subject is desired, norecent work oninter- 
national law is likely to be found of more 
all-round helpfulness, either for purposes 
of instruction or for general use. 


DOCUMENTS ON THE TRUSTS 


Industrial Combinations and Trusts. Edited 
by William S. Stevens, Ph.D., Columbia University, 
Macmillan Co., New York. Pp. xvi, 593. ($2 net.) 

HE editor of this volume has at- 

tempted to present the materials 
at first hand concerning trusts and the 
trust problem. Original documents, such 
as pooling agreements, factors and inter- 
national agreements, court decisions, 
statutes, legislative investigations, are 
collected together and laid before the 
reader. Very wisely Professor Stevens 
has not attempted to use his material 
to demonstrate any theory or advocate 
any panacea. He has two _ objects 
in mind: to place within reach of 
students in colleges material which would 
otherwise be ‘‘too often difficult of access 
or else altogether unavailable’; and 
secondly to give the ordinary reader 
ai opportunity to study at first hand 
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the historical development of the trust 
movement in the United States. 

The work is admirable and shows 
painstaking and intelligent effort skil- 
fully directed. It must prove a valuable 
aid to students and general readers who 
desire to form an independent opinion 
on this all important subject. While 
the book is not all comprehensive it 
contains a wealth of material that will 
do more to educate the intelligent reader 
than many volumes of exposition on par- 
tisan polemics. L M.F. 


BAR ASSOCIATION REPORTS 


The report of the thirty-fifth annual meeting 
of the American Bar Association at Milwaukee 
last August (see 24 Green Bag 468) is worthy of 
use as a reference work on account of the 
important committee reports. The president’s 
address was read by Stephen S. Gregory of 
Chicago, who commented upon Congressional 
action and important developments in federal 
and state statute law. In the annual address, 
Frank B. Kellogg of St. Paul discussed the initia- 
tive and referendum, which he favors under cer- 
tain conditions, and the recall, to which when 
applied to judges he is opposed. Other papers 
comprised a symposium on the general topic, 
“The American Judicial System,” divided into 
three sub-topics: ‘‘The Judges,’’ by Henry D. 
Estabrook, New York; “The Lawyers,” by 
Joseph C. France, Baltimore; and ‘The Proce- 
dure,”’ by Frederic N. Judson, St. Louis. The 
papers read before the Section of Legal Educa- 
tion were of particular interest and value: ‘‘The 
Relation of Legal Education to Simplicity in 
Procedure,”’ by Chief Justice John B. Winslow 
of Wisconsin; ‘The Importance of Actual Ex- 
perience at the Bar as a Preparation for Law 
Teaching;” by Dean Harlan F. Stone, Columbia 
University Law School; and ‘The Recent 
Movement toward the Realization of High 
Ideals in the Legal Profession,” by Charles A. 
Boston of New York. The increase in member- 
ship was encouraging, 564 new members having 
been elected during the year. The association 
had 5584 members at the time of the August 
meeting. 


The Proceedings of the thirty-third annual 
session of the Ohio State Bar Association, held 
at Cedar Point last July, contain the president’s 
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address, delivered by Hon. Frederick L. Taft of 
Cleveland, also an interesting paper on ‘“‘Judi- 
cial Recall,’”’ by Hon. F. B. Kellogg of St. Paul, 
and a memorial address, ‘“‘Hon. James L. Price,” 
by Hon. James W. Halfill of Lima. The com- 
mittee reports are timely, particularly those on 
“Judicial Administration and Legal Reform.” 


The Proceedings of the thirty-fifth annual 
meeting of the Alabama State Bar Association 
include these papers: President John Pelham’s 
address on ‘Procedural Reform”; ‘Increase of 
Crime, the Law’s Delay— The Cause, the 
Remedy”; by Governor Emmet O’Neal; ‘‘Law 
and Procedure,” by Virgil Bouldin; “Progressive 
Ideals for the Lawyer,” by Clement R. Wood; 
and “The Pending Revolution,” by Alfred P. 
Thom of Washington, D. C. 


The report of the seventh annual meeting of 
the Mississippi State Bar Association, held at 
Jackson on May 8-10, 1912, contains the dif- 
ferent committee reports, the address of the 
President, Hon. A. F. Fox, reviewing state and 
federal legislation, and the annual address on 
“The Government and the Citizens Considered 
with Relation to Their Obligations, Rights, and 
Remedies,’’ delivered by Hon. Charles B. 
Howry. A notable paper on “Equalization of 
Taxation” was read by Hon. Clayton D. 
Potter. The codification and classification of 
the laws relating to the federal judiciary was 
discussed by Hon. J. S. Sexton in his paper 
entitled ‘‘The Judicial Code.’’ The eighth annual 
meeting of the Association will be held at Green- 
wood, on the first Tuesday after the first Monday 
in May, 1913. 


In the Proceedings of the eighteenth annual 
meeting of the Iowa State Bar Association, held 
at Cedar Rapids last June, report of the com- 
mittee on law reform was of special interest, 
recommending abolition of appeals based on 
purely technical errors, an increase in the num- 
ber of Supreme judges, and the division of the 
Supreme Court into two sections. The Presi- 
dent’s address, read by Senator C. G. Saunders, 
dealt with “The Judicial Recall.’’ Other 
papers included “The Administration of the 
Parole Law: The Indeterminate Sentence,” by 
Senator William Berry; ‘“‘The Early Bench and 
Bar of Iowa,” by Major John F. Lacey; ‘The 
Constitution of the United States and Canada,” 
by Mr. Justice William R. Riddell of the King’s 
Bench of Ontario; and “Some Railroad Prob- 


lems,” by Hon. J. L. Parrish. The nineteenth 
annual meeting of the association will be held 
at Sioux City, Iowa, on June 26 and 27, 1913. 


BOOKS RECEIVED 


The Old Law and the New Order. By George W, 
Alger. Houghton Mifflin Co., Boston and New 
York. Pp. 296. ($1.25 net.) 


Socialism and Democracy in Europe. By 
Samuel P. Orth, Ph.D., author of “Five American 
Politicians,’’ ‘‘Centralization of Administration in 
Ohio,”” etc. Henry Holt & Co., New York. Pp, 
270 + 75 (appendix) + 7 (index). ($1.50 met.) 

Mishnah: A Digest of the Basic Principles of the 
Early Jewish Jurisprudence. Baba Mezial: (Middle 
Gate), Order IV, Treatise II. Translated and anno- 
tated by Hyman E. Goldin, LL.B., of the New York 
bar. G. P. Putnam’s Sons, New York. Pp. 193+ 
5 (appendix) + 7 (index). 

The Cotton Manufacturing Industry of the 
United States. By Melvin Thomas Copeland, 
Ph.D., instructor in Commercial Organization in 
Harvard University. Awarded the David A. 
Wells prize for the year 1911—12 and published from 
the income of the David A. Wells fund. Harvard 
Economic Studies, v. 8. Harvard University, Cam- 
bridge, Mass. Pp. 389+ 16 (appendices) + 10+ 
(index). ($2 net.) 

Statute Law Making in the United States. By 
Chester Lloyd Jones, Associate Professor of Politi- 
cal Science in the University of Wisconsin. Boston 
Book Co., Boston. Pp. xii, 308 + 19 (index). 


Penal Servitude. By E. Stagg Whitin, Ph.D. 
general secretary of the National Committee on 
Prison Labor, assistant in Social Legislation in 
Columbia University. National Committee on 
Prison Labor, New York. Pp. vii-+ iii (introdu- 
tion) 100 + 62 (appendices) + viii (index). 

Penal Philosophy. By Gabriel Tarde, late Magis- 
trate, and Professor in the College of France. Trans- 
lated by Rapelje Howell of the New York bar, with 
an editorial preface by Edward Lindsey of the 
Warren, Pa., bar, and an introduction by Robert H. 
Gault, Assistant Professor of Psychology in North- 
western University and managing editor of the 
Journal of Criminal Law and Criminology. Modern 
Criminal Science Series, v. 5. Little, Brown & 
Co., Boston. Pp. xxxii, 567+ 14 (index). (85 
net.) 

American Pure Food and Drug Laws: comprising 
the statutes of the United States and of the sev- 
eral states of the Union on the subject of foods and 
drugs, their manufacture, sale, and distribution, 
whether in interstate or foreign commerce; the 
administrative rules and regulations of the federal 
and state departments and commissioners, and the 
standards of purity, etc.; to which are added chap- 
ters on related subjects. With full editorial com- 
mentaries and numerous citations to federal and 
state decisions. By James Westervelt, M.A., of 
the New York and New Jersey bars. Vernon Law 
Book Co., Kansas City. Pp. x, 1450 + 30 (appen- 
dix) + 4 (cases cited) + 51 (index). ($7.50 deliv- 
ered.) 
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Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Administrative Powers. ‘The Delegation of 
Legislative Power to Administrative Officers.” 
By Stephen A. Foster. 7 Illinois Law Review 


397 (Feb.). 

“Aside from the limitation that the delegation 
of power must conform to the ‘due process’ pro- 
visions, it is difficult to lay down any general 
rules for determining whether or not a given 
delegation of power is or is not lawful. We be- 
lieve that our analysis of recent decisions by 
the Supreme Court of the United States suffi- 
ciently demonstrates that so long as it appears 
that the law-making body has gone as far as it 
reasonably can in the way of positive legisla- 
tion and has only left to the administrative 
officers the filling in of details, that court will 
not declare a statute unconstitutional or void 
merely because no definite ‘primary standard’ 
has been established, and even though the 
function which the administrative officers per- 
form may be legislative in its character.” 


Alabama Claims. ‘The Arbitration of 
the Alabama Claims.’”’ By William Conant 
Church. Century, v. 85, p. 703 (Mar.). 


Mr. Church starts his story from the begin- 
ning of the Civil War, and tells how much dam- 
age was done to the commerce of the North by 
Confederate privateers. He thus presents the 
circumstances leading up to the Alabama case, 
and his clear, untechnical statement of the 
chief questions involved and the way they 
were decided will attract the reader, who will 
also be glad to see the case in its human entour- 
age, against the background of personalities 
such as those of Grant, Sumner, Adams, Evarts, 
Cockburn, and Lord Salisbury. 


See International Arbitration. 

“The jurisdiction of Courts Over 
Foreigners; II, Personal Jurisdiction at Com- 
mon Law.” By Joseph Henry Beale. 26 Har- 
vard Law Review 283 (Feb.). 


“It has been intimated, particularly in the 
earlier cases, that the mere presence of prop- 
erty of a defendant within the jurisdiction of 
the court gives the court power to issue a per- 
sonal judgment against him. . . . In most cases 
where this intimation is made the court prob- 
ably meant no more than that the property was 
thereby subjected to the decree of the courts: 
a doctrine which will be examined in a later 
article. . . . It may now be said without ques- 
tion that no one is personally subject to the juris- 
diction of a court merely because he owns prop- 
erty within the territory of the court.” 


See Workmen’s Compensation. 


Aliens. 


Biography. ‘Cardinal Alberoni: An Ital- 
ian Precursor of Pacifism [sic] and International 
Arbitration.” By Mil. R. Vesnitch. Ameri- 
can Journal of International Law, v. 7, p. 51 
(Jan.). 


Telling us that international arbitration 
was practised to a large extent in the Middle 
Ages and Renaissance, the author selects a 
great advocate of arbitration in the early eigh- 
teenth century as worthy of notice, though not 
the first pacificist of Italy in point of time, 
Sanudo and the immortal Dante preceding him. 

“Upon some of Lord Cockburn’s Oponions.” 
By W. G. Scott-Moncrieff. 24 Juridical Re- 
view 302 (Jan.). 

See Wilson. 


Cabinet. ‘‘The President’s Cabinet.” By 
John A. Fairlie. American Political Science 
Review, v. 7, p. 28 (Feb.). 

Mainly a sketch of the history of the cabinet, 
suggested by the historical studies of two recent 
writers. 


Commercial Law. ‘The Dual System of 
Civil and Commercial Law.” By Layton B. 
Register. 61 Univ. of Pa. Law Review 240 (Feb.). 


“Commercial law is necessarily a more fluid, 
changing law than the civil law and no code has 
the pretention of claiming to provide for every 
possible contingency. It was born a customary 
law and codification added only the sanction 
that greater certainty must give. There still 
remains in each country an important mass of 
approved customs that are followed in the ab- 
sence of written law, and which, in first instance, 
become a rich source of commercial legislation 
and finally a source of civil law. . . . 

“Commercial law has been compared very 
gucuy to a snow-capped mountain. The 
resh snows that fall upon its summit represent 
the ever newly arising customs of merchants. 
The snow creeps down the mountain side har- 
dening into glaciers and giving rise to streams 
that feed the rivers of the plains. So the com- 
mercial customs are crystallized into commercial 
laws from which they gradually pass into the 
realm of civil law.” 


Constitutionality of Statutes. ‘‘Legis- 
lative and Judicial Attacks on the Supreme 
Court of the United States — A History of the 
Twenty-fifth Section of the Judiciary Act; I.” 
By Charles Warren. 47 American Law Review 
1 (Jan.-Feb.). 

The question whether a general right of appeal 
should be allowed to federal courts, no matter 
whether the state court has decided in favor 
of or against the constitutionality of a statute, 
is not a new question, and Mr. Warren's timely 
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historical study helps one to understand why 
the twenty-fifth section has so long stood un- 
changed in spite of all efforts for its amendment, 


See Government, Social Legislation. 
Contingent Fees. See Expert Witnesses. 
Corporations. See Monopoly. 

Courts. See Judiciary Organization. 

Disparagement of Property. ‘‘Disparage- 
ment of Property; II, Actual Damage.” (Con- 
cluded.) By Prof. Jeremiah Smith. 13 Colum- 
bia Law Review 121 (Feb.). 

“The most frequent ground for recovery is 
the loss of a chance to sell or lease the property, 
the title to which is disparaged. But this is not 
the only instance where recovery is allowed. 
In the early case of Newman v. Zachary (1671) 
Aleyn 3, the false statement, instead of pre- 
venting a sale of plaintiff’s animal, caused its 
seizure as an estray. Plaintiff recovered for 
the damage occasioned to him by the seizure.” 

Due Process of Law. See Property and 
Contract. 


Evidence. See Juries. 


Expert Witnesses. “Expert Testimony.” 
By Edward J. McDermott. 47 American Law 
Review 35 (Jan.-Feb.). 

“In all cases the compensation of an expert, 
whether called from the list of the court or 
selected by the parties alone, should be con- 
trolled by the court, and the expert should 
be criminally punished if he attempts to col- 
lect, or contracts for, any compensation other 
than that allowed by the court or the statutes. 
I once saw, by accident, the private ledger of 
a physician who frequently appeared as an 
expert witness in court, and his books showed 
that in cases in which he testified, he got no fee 
if his employer lost, and he got a big percen- 
tage if the amount recovered in case of victory. 
Such a practice must produce perjury and cor- 
uption.”’ 


Fifth Amendment. See Property and Con- 
tract. 


General Jurisprudence. See Commercial 


Law. 


Government. “Expert Administrators in 
Popular Government.” By A. Lawrence Lowell, 
President of Harvard University. American 
Political Scinece Review, v. 7, p. 45 (Feb.). 

“If democracy is to be conducted with the 
efficiency needed in a complex modern society 
it must overcome its prejudice against permanent 
expert officials as undemocratic. . . . Mr. Dal- 
rymple, the manager of the Glasgow tramways, 
reported to the mayor of Chicago that it was 
hopeless for the city to think of operating the 
street railroads so long as the officials were 
appointed for short terms from political motives. 
. .. The merit of the commission plan will 
probably depend upon the capacity it develops 
for providing expert administration, and that 
in turn involves a matter little understood in 


America — the proper relation between the 
expert who carries on the public service and the 
representative of the public under whom he 
serves.” 


“A Government of Men.’ By Albert Bush- 
nell Hart. American Political Science Review, 
v. 7, p. 1 (Feb.). 


In this presidential address delivered before 
the American Political Science Association, 
Professor Hart does not oppose the influence of 
men of ability; he urges on the other hand the 
necessity cf able leaders, in ‘‘that government 
of men which is to supplement, but not to super- 
sede, the government of laws.” 


“The Presidency of the French Republic.” 
By Prof. James W. Garner. North American 
Review, v. 197, p. 335 (Mar.) 

“In electing M. Poincaré President . . . the 
National Assembly has broken the custom here- 
tofore followed of choosing only respectable and 
obscure politicians. He is the strong man of 
France today and the only real statesman and 
leader to reach the Elysée since Thiers’s retire- 
ment in 1873. He is a distinguished scholar, 
orator, and lawyer, and his conduct of the foreign 
policy of France during the past year has been 
characterized by a high order of statesmanship 
which has won for him wide popularity at home 
and general respect abroad. Unquestionably 
the feeling is spreading in France that the 
President should be allowed to exercise more real 
power in the government of the country.” 


“Amending State Constitutions.’’ By Chief 
Justice J. B. Whitfield, Florida Supreme Court. 
11 Michigan Law Review 302 (Feb.). 

Rather an exposition of the law govern- 
ing the amendment of constitutions than a 


discussion of social or political aspects of the 
subject. 


“The Virginians and Constitutional Govern- 
ment.” By Thomas Nelson Page. North 
American Review, v. 197, p. 371 (Mar.). 


“For the first time in more than a generation 
a man of Virginia birth, of Southern rearing, 
and of experience covering both the South and 
the North, and therefore of a knowledge of the 
conditions of both sections, has been elected 
President of the United States, Chief Magistrate 
of this nation. ...A profound student of 
comparative politics from his youth, deeply 
read in the science of government, on which 
he has been a thoughtful commentator; abso- 
lutely familiar with the history of this country, 
he brings to the exercise of his exalted office as 
great promise of soundness of view, loftiness of 
purpose, and steadfastness of principle as any 
man has done since the days of Washington. 
. . . Old Virginia is doing her part in the new 
movement. She has of late years been coming 
to the fore and resuming her position of primacy 
in the national counsels.” 

See Administrative Powers, Cabinet, Con- 
stitutionality of Statutes, Judicial Recall, Social 
Legislation. 


Insurance. “Life Insurance — Suicide and 
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Execution for Crime.” By George Richards. 
22 Yale Law Journal 292 (Feb.). 

“To the life insurance fund, very often, wives 
and children have made large contribution in 
money, toil and sacrifice. Their title to the 
fund became vested prior to the commission of 
the crime. What difference should it make, 
_ whether the insured was killed by his own act, 
or by the act of some stranger or by accident?” 

Interlocking Directorates. See Monopoly. 

International Arbitration. See Alabama 
Claims, Biography, North Atlantic Fisheries 
Case, Panama Canal Dispute. 

International Law. ‘The Sanction of In- 
ternational Law.” By Frederic R. Coudert. 
61 Univ. of Pa. Law Review 234 (Feb.). 

“The causes of modern war are often said to 
be commercial. This is true in a superficial 
sense only. Commercial friction and commer- 
cial ambition may indeed be the proximate 
causes, but they not the real and_ ultimate 
causes. There can be no war today where the 
temper and sentiment of the people is not such 
that they can be inflamed into a general pas- 
sion... . The governments of today cannot 
make war in defiance of public opinion, nor is 
there the slightest chance of their taking so great 
a responsibility.” 

“The Executive, Legislative and Judicial 
Recognition of International Law in the United 
States.” By Charles G. Fenwick. 11 Michigan 
Law Review 296 (Feb.). 

“The recent Panama Canal Act furnishes an 
example of a case in which the sanctity of treaty 
obligation should have been recognized as im- 
posing a limitation upon the legislative power 
of Congress. The debates in Congress prior to 
the passage of the bill do not suggest as great 
an anxiety as might be desired on the part of 
Congress, as a body, to keep the provisions of 
the act squarely within the terms of the Hay- 
Pauncefote treaty.” 

“Diplomatic Affairs and International Law, 
1912.” By Prof. Paul S. Reinsch. American 
Political Science Review, v. 7, p. 63 (Feb.). 

Dealing with the Tripolitan and Balkan wars, 
the naval rivalry between Great Britain and 
Germany, the Chinese revolution, the foreign 
relations of the United States, and Latin-Ameri- 
can affairs. 

See Maritime Law, Panama Canal Dispute. 


Judicial Recall. ‘‘The Recall of Judges and 
of Judicial Decisions.’”” By Howard Wiest. 
ll Michigan Law Review 278 (Feb.). 


“Today we are threshing over again the old 
straw of a hundred years ago. To hear some 
persons talk, and to read some late writings, a 
person not familiar with the history of the coun- 
try would get the opinion that it is necessary — 
to get back the government of the fathers — to 
take from the court the power to declare uncon- 
stitutional legislation, null and void.” 


See Social Legislation. 
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Judiciary Organization and Adminis- 
tration. “The Administration of Justice in 
the Modern City.” By Prof. Roscoe Pound. 
26 Harvard:Law Review 302 (Feb.). 


This is doubtless to be reckoned the leading 
article of the month. The subject is viewed in 
its broadest aspects, the problems of the admin- 
istration of justice in the city being one with 
those of its administration throughout the 
entire country. Professor Pound’s paper is so 
full of pregnant observations that an adequate 
abstract is impossible, and it should be read in 
its entirety by every one concerned with the 
problems of a progressive jurisprudence. It 
gives an inspiring survey of legal development 
in this country, and shows how we are still en- 
deavoring to apply a law which originated in 
and is suited only to rural conditions to our 
modern urban conditions. How the law needs 
to be brought to every man’s door, how it must 
be administered with increased efficiency and 
economy by a simpler, more skillful judicial 
organization, how the problem has become 
chiefly one of enforcement rather than of law- 
making, how the responsibility of the court of 
first instance has broadened — these considera- 
tions are clearly brought out. It is particularly 
to the needs of the poor litigant in the city that 
the machinery of the law must adjust itself. 
Professor Pound thus closes one of his most 
valuable and richly suggestive papers: 


“In conclusion, to make the administration 
of justice in the modern city what it should be, 
we must have, first, more thorough knowledge 
of the social conditions in our cities, for which 
law must be devised and to which it must be 
applied. We must have sociological teaching 
and study of the law and of the theories upon 
which law shall proceed. Second, we must 
have a much larger degree of municipal autonomy 
and at least a fair proportion of city judges upon 
our highest courts. Third, we must organize 
the judicial department as a unit; give it an 
administrative head with power to prevent 
waste of public time and public money and to 
direct the whole energies of the judicial organ- 
ization to its work for the time being, and with 
responsibilities corresponding to this power; 
give it strong judges to whom large powers may 
be safely entrusted; give it full control of its 
clerical and executive force, and power to utilize 
this force as experience dictates to further the 
purposes of judicial administration. Finally, 
we must not be in too great a hurry. These are 
not things which can be brought about by 
legislative fiat day after tomorrow. The social 
interest in scientific administration of justice 
is much greater than the public commonly con- 
ceives. We must not overturn what has been 
built up by judicial experience. We must rather 
learn how to use it. The social science of today 
is largely unlearning that of yesterday. We 
must not bring our law so thoroughly up to 
date today that it will be out of date tommorrow.” 


“Some Practical Observations on Reforming 
the Administration of Justice.’ By W. L. 
Sturtevant. 76 Central Law Journal 94 (Feb. 7). 
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Suggestions on the improvement of condi- 
tions in St. Louis, by the chairman of the local 
bar association committee. Obviously Mr. 
Sturtevant’s principles have pcints of resemb- 
lance to those advanced in Professor Pound’s 
proposals: 

“Eliminate all useless jurisdictions and offi- 
cials; 

“Eliminate all rules of procedure which 
augment the labor of litigant and court, and 
delay justice; 

‘Eliminate antiquated rules of evidence; 

“Eliminate the duplications of work of the 
judges; 

“Make the procedure a direct, short means to 
the end of administering justice; 

“Shorten the trial by compelling candor in 
pleading and by modernizing the rules of evi- 
dence; 

“Classify the work on the basis of saving 
labor; 

“Unify the system.” 


Juries. ‘The Jury System Under Changing 
Social Conditions.”” By John Wurts. 47 Ameri- 
can Law Review 67 (Jan.—Feb.). 


“The present day jury is no longer the body 
of presumably ignorant men for whom, we are 
told, these rules of evidence were formulated by 
the judges centuries ago because their minds 
were so untrained that they were incapable of 
making nice discriminations as to the weight of 
testimony. This is to say that the rules of 
evidence have not kept pace with the develop- 
ment of the jury idea and with changing social- 
conditions.” 


Legal History. ‘‘The Date and Authorship 
of the Statute of Frauds.” By George P. Costi- 
gan, Jr. 26 Harvard Law Review 329 (Feb.). 

From a thorough first-hand investigation, 


Dean Costigan concludes that the date of the 
final passage and royal assent was April 16, 
1677 


“The proper division of the glory of author- 
ship of the statute, if indeed it be glory, may be 
left to others, but in conclusion it may be well 
to point out the significance of the fact that 
various Lord Keepers and Lord Chancellors 
played a part in the statute’s enactment.” 


“The Ancient Brehon Laws of Ireland.” By 
M. J. Gorman, K. C. 61 Univ. of Pa. Law 
Review 217 (Feb.). 


“The existence of an hereditary legal caste 
like the Brehons withdrew the laws from the 
criticism of public opinion and, in a measure, 
no doubt prevented the establishment of legis- 
lative and judicial authority. While therefore 
much that has been said against these laws by 
prejudiced and ignorant English writers is open 
to strong objection, still it must be admitted that 
they were an obstacle in the way of any con- 
siderable social or commercial progress. The 
laws were made largely for the advantage of the 
ruling classes. The English real property laws 
were at one time certainly open to the same 
objection.” 


The Green Bag 


“The Genius of the Common Law; VIII, The 
Perpetual Quest.” (Concluded.) By Sir Frederick 
Pollock. 13 Columbia Law Review 93 (Fcb.). 

See 24 Green Bag 225. 

See Constitutionality of Statutes. 

Libraries. ‘American Libraries and the Inves. 
tigator.””. By Herbert Putnam, Librarian of 
Congress. North American Review, v. 197, p, 
312 (Mar.). 

“In law, the richest single collection in the 
United States is still, doubtless, that at Har. 
vard. But the collection at Washington is being 
developed rapidly, as becomes its proper future 
as the library of our highest tribunal and as the 
appropriate source of knowledge of the laws of 
all foreign countries; not merely those under 
which they have developed, but those under 
which they are living and acting today. For 
the student of comparative jurisprudence it is 
likely that this collection will offer the com- 
pletest resources to be found in this country.” 

Literature. ‘‘Law from Lay Classics; II 
Dr. Johnson on the Legal Profession.’ (From 
Boswell.) 7 Illinois Law Review 431 (Feb.). 

“This you must enlarge on, when speaking to 
the committee. You must not argue there as if 
you were arguing in the schools; close reasoning 
will fix their attention, you must say the same 
thing over and over again, in different words. 
If you say it but once, they miss it in a moment 
of inattention. It is unjust, sir, to censure law- 
yers for —— words, when they argue; 
it is often necessary for them to multiply words.” 

Maritime Law. ‘The Legal Status of Hud- 
son’s Bay.’”” By Thomas Willing Balch. Annals 
of the American Academy of Political and Social 
Science, v. 45, no. 134, p. 47 (Jan.). 


“From the foregoing brief survey of some of 
the historic facts and rules affecting the inter- 
national status of the waters of the Hudsonian 
Sea, it is evident that that great body of salt 
water forms, like Bering Sea, the Baltic Sea, the 
Adriatic Sea and many other similar large 
sinuosities, part of the high seas. And that 
consequently Hudson’s Bay is still what it was 
when Vattel wrote in the middle of the eighteenth 
century, an open sea.” 


Monopoly. “Public Utilities and Public 
Policy.” By Theodore N. Vail, president of the 
American Telephone Company. Aflantic, v. 111 
p. 30 (Mar.). 


“The vicious acts associated with aggressive 
competition are responsible for much, if not all, 
of the present antagonism in the public mind to 
business, particularly to large business. These 
vices are the necessary accompaniment of the 
methods of destructive competition. ‘The rea- 
son for the public’s encouragement of such com- 
petition lies in the belief that from it they will 
derive some benefit. In the long run, however, 
the public as a whole has never benefited by 
destructive competition.” 


“Regulation of Industrial Corporations.” By 
J. Newton Baker. 22 Yale Law Jour. 306 (Feb.). 





Index to Periodicals 


he author favors federal incorporation, pro- 
hibiiion of the formation of holding companies 
excep: under special conditions, limitation of 


capita’ zation to actual value of assets, and 
prohibition of interlocking directorates. 


“Interlocking Corporations.’”’ By Harold M. 
Bowman. 11 Michigan Law Review 265 (Feb.). 


“The time may not yet have come for broad, 
general laws forbidding intercorporate directo- 
rates. For the next few years we seem destined 
to give most attention to deeds, to the acts that 
are hostile to our economic and social welfare. 
It 1s we!l that the emphasis is placed there. The 
energy that seems now behind it might be dissi- 
pated, even destroyed, if it were sunk in the 
abstractions of mere organization. But we 
shall be fatuous beyond belief if in hammering 
at deeds we lose sight of these abstractions, for 
they embrace the real. There are even now 
certain corporation aggregations which menace 
the movement against destructive trade prac- 
tices and agreements, chiefly because of the fact 
that they are dominated by common directors 
or common owners. ... Interlocking man- 
agement for that specific class of corporations 
will have to give way or the public policy itself 
will have to give way.” 

“The Decision on the Union Pacific Merger.” 
By Stuart Daggett. Quarterly Journal of Eco- 
nomics, v. 27, p. 295 (Feb.). 


“In view of this very broad conception of the 
nature of competition in rates and service, it is 
curious that the Supreme Court failed to recog- 
nize the existence of the ‘financial’ or ‘diplomatic’ 
competition which has been continuously in 
existence between the western groups of roads, a 
competition no whit less important than that 
upon which the Court laid stress. This took 
such forms as the threat of new construction, 
the readiness to divert traffic in one section to 
secure favors in another, or the purchase of huge 
blocks of a competitor’s securities as a demon- 
stration of financial strength. It is not to be 
supposed, of course, that this sort of struggle is 
limited to western lines. Great railroads are 
like great nations, in that open warfare is the 
crudest weapon which they employ.” 


“Trust Regulation: The Solution, III. By 
Albert Fink. North American Review, v. 197, 
p. 350 (Mar.). 


“Unpopular as the suggestion will no doubt 
prove, and notwithstanding the deep suspicion 
with which it will be viewed, nevertheless the 
Sherman Anti-Trust Act should be forthwith 
repealed. As pointed out, it is wrong in prin- 
ciple, unnecessary for the purpose for which it 
was invoked, and has brought about the very 
conditions which it was designed to hinder. It 
is without place in sound economics. Its net 
result is the waste of human energy, and by 
commanding the eternal warfare ‘of each against 
all’ the inevitable consequences of its operative 
effect is to destroy that which it was calculated 
toconserve. In its place should be enacted such 
a Federal Incorporation Law as will compel not 
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only all the great industrials, but also all others 
who are engaged in interstate commerce, to 
abandon their state charters and accept in lieu 
thereof those offered by the national Govern- 
ment.” 


North Atlantic Fisheries Case. ‘The Final 
Outcome of the Fisheries Arbitration.” By 
Chandler P. Anderson. American Journal of 
International Law, v. 7, p. 1 (Jan.). 

Much has been already written about this 
arbitration, but the particular merit of Mr. 
Anderson’s article comes from the fact that it is 
reviewed and weighed as a completed transaction 
by the agent of the United States in the arbitra- 
tion, Mr. Anderson having borne the duty of 
preparing and presenting the case for the United 
States and having had control of the proceed- 
ings on the part of this Government, which was 
represented by six counsel in addition to the 
agent. 

“The importance of reaching a common basis 
of fact in the discussion of international dis- 
putes before submitting such disputes to arbi- 
tration is not always appreciated, and resort 
might be had more frequently with advantage 
to the hitherto somewhat neglected expedient 
of employing an impartial commission of in- 
quiry for the purpose of securing an agreed 
statement of facts as a basis for reaching, if pos- 
sible, an adjustment by direct negotiation 
between the parties, rather than by arbitration.” 

If both parties could have been in possession 
of all the facts in the Fisheries controversy, says 
Mr. Anderson, an agreement could quite prob- 
ably have been reached by diplomatic negotia- 
tion. 


See International Arbitration. 


Panama Canal Dispute. ‘Neutralization 
and Equal Terms.’”’ By Crammond Kennedy. 
American Journal of International Law, v. 7, p. 27 


(Jan.). 

“Some recent writers have contended that it 
is ‘unthinkable’ that the United States should 
allow public vessels of a nation with whom it 
might be at war to pass through the canal, but 
taken literally that is just what the ‘neutraliza- 
tion’ provided for in the Hay-Pauncefote treaty 
seems to mean.” 

The article is one of the ablest that have 
appeared on the questions whether the effect of 
the Hay-Pauncefote treaty, impartially con- 
strued, is equivalent to ‘‘neutralization” and if 
so in precisely what sense. Mr. Kennedy’s 
readers may be tempted to regard the analogy 
between the Panama and Suez canals closer 
than they ever dreamed, and as something more 
than a mere general resemblance. 

“The Panama Canal and Treaty Rights.’’ By 
D. Oswald Dykes. 24 Juridical Review 262 
(Jan.). 

The two questions of the right of the United 
States to fortify the canal, and its duty to fix 
tolls on a basis of equality among the nations, are 
considered, both being answered in the affirma- 
tive in an article which formulates no unorthodox 
conclusions. 
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“The Panama Canal Act and the British Pro- 
test... By John Holladay Latané. American 
Journal of International Law, v. 7, p. 17 (Jan.). 


See p. 175 supra. 


Procedure. ‘‘Reformed Legal Procedure, 
Federal and State.” By Everett P. Wheeler. 
47 American Law Review 48 (Jan.—Feb.). 


An address given before the Cornell Univer- 
sity School of Law. 

“It was the intent of Field, who drew the 
Code of 1848, that the practice under that Code 
should be what this new statute requires. That 
Code abolished writs of error, and provided that 
the review of judgments should in all cases be 
by appeal. David Dudley Field intended by 
this provision to enlarge the power of the 
Appellate Court. In 1848 it was perfectly well 
understood, as it still is in the federal courts, 
that on a writ of error it was the function of the 
court issuing the writ to inquire whether there 
was a reversible error apparent on the record. 
But an appeal carried up the whole record, and 
the Appellate Court was bound to render such 
judgment upon this record as the law and equity 
of the case required. This practice had come 
down to the courts of chancery and admiralty 
from the Roman law. ... But unfortunately, 
the Court of Appeals in Griffin v. Marquardt, 17 
N. Y. 28, adopted a more narrow rule and 
applied to appeals, even in equity cases, the 
practice that had come to prevail upon the deci- 
sion of writs of error. The reason of this deci- 
sion was that the judges of the Court of Appeals 
had grown up in the old system, were not in 
sympathy with the new, and therefore inclined 
to give to the new statute a strict and even 
narrow construction — or, to put it differently, 
the Code which Field drew and which the Legis- 
lature enacted was in advance of public senti- 
ment and even of judicial sentiment.” 


“The New Rules of Practice for the Courts of 
Equity of the United States.” By James L. 
Bishop. 4 Bench and Bar (n. s.) 16 (Feb.). 


“The result unquestionably is a forward step 
in the simplification of pleadings and practice 
which will guide the way to similar reforms in 
state practice and in the practice on the com- 
mon law side of the federal court. The admir- 
able style in which the new rules are presented 
furnishes in this respect a most acceptable 
model.”’ 


See Judiciary Organization and Administra- 
tion, Juries. 


Property and Contract. ‘The Nature of 
Tax Exemptions.”” By Prof. Frank J. Goodnow. 
13 Columbia Law Review 104 (Feb.). 


Discussing the subject involved in the deci- 
sion of the United States Supreme Court in 
Choate v. Trapp (1912), 224 U. S. 665. ‘The 
only reason then for considering as property, 
tax exemptions granted for a consideration is the 
desire to protect them from repeal upon the part 
of legislatures which constitutionally have the 
right of repeal. But it is doubtful if such a pur- 


pose is sufficient to justify the court, without 
citation of cases, to introduce into our law a 
doctrine which tends both to promote confusion 
and to impose upon the powers of both Congress 
and the state legislatures a limitation which has 
not hitherto been supposed to exist.”’ 


Public Service Corporations. See \{onop- 
oly. 
Railways. See Monopoly. 


Social Legislation (Constitutionality). “The 
Judicial Censorship of Legislation.’”’ By Fred- 
erick Green. 47 American Law Review 90 (Jan— 
Feb.). 

“Granting that in some states courts seem 
committed at present to too narrow a view of 
governmental power, still we may be confident 
that present methods of amendment, the people's 
control over the personnel of the bench, the 
susceptibility of judges’ minds to reason, and the 
wholesome influence of discussion such as the 
country has been having of late will be enough 
to remove just discontent without sacrificing 
the benefits of our present system.”’ 

“The Courts and Legislative Freedom.’ By 
George W. Alger. Atlantic, v. 111, p. 345 (Mar.). 

“The legislatures and constitutional conven- 
tions are debating proposals for the recall of 
judges, and the bar associations are adding to 
the general confusion by sweepingly denouncing, 
as demagogic attacks upon the courts, all pro- 
posals of change except certain excellent, though 
tardy, measures of procedure-reform emanating 
from themselves. The platform of one political 
party advocates a simplification of the methcd 
of impeachment. Between indiscriminate attack 
and unreasoning defense, the courts suffer both 
from their enemies and, if possible, still more 
from their friends; and sober-minded citizens 
are left without light or leading.” 

See Government, Judicial Recall. 


Statute of Frauds. See Legal History. 
Suicide. See Insurance. 
Taxation. See Property and Contract. 


Trusts. “Power in Trustees to Make Leases.” 
By Prof. Albert M. Kales. 7 Illinois Law Re- 
view 427 (Feb.). 

A succinct exposition of the law, with little 
commentary. 

Wills. ‘The Form of a Will in Germany.” 
By Henry Happold. 38 Law Magazine and Re- 
view 154 (Feb.). 


Wilson. ‘‘The President.’’ By E. S. [Ellery 
Sedgwick.] Adtlantic, v. 111, p. 289 (Mar.). 

“Mr. Wilson is a very human person, detached 
from his fellows partly by shyness, partly by a 
native austerity, partly by a dutiful conception 
of life alien to most of us; a man who, seldom 
able to chat intimately with a friend, thanks 
God for one friend, at least, who will always chat 
intimately with him, and goes off cycling by 
himself with Elia crammed into his pocket; 4 
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punctilious man, who finds in the conventions 
a refuge from current intimacies of speech and 
manner; a soberly ambitious man, disliking 
the superfluities of intercourse; a man devoted 
to the cultivation of his talents and to the expan- 
sion of his energies, fitting himself unceasingly 
to be the instrument of effective service.” 


“Woodrow Wilson as a Man of Letters.” 
By Bliss Perry. Century, v. 85, p. 753 (Mar.). 

“His style is undeniably ‘bookish,’ as Lamb and 
Stevenson are bookish. . . ._ As compared with 
the unconscious, pure style of John Fiske, or the 
veracicus sentences of Mr. James Ford Rhodes, it 
seems to be just a trifle aware of itself, knowing 
what ‘sets my genius best,’ as Alan Breck Stewart 
said of his favorite sword-play. And Alan 
Breck himself was not more gay and alert than 
are the best passages of Woodrow Wilson. It is 
witty, high-spirited, exhilarating writing.” 

See Government. 


Workmen’s Compensation. ‘“‘The Equities 
of Non-Resident Alien Dependents under Work- 


men’s Compensation Laws.’’ By Prof. Charles 
Cheney Hyde and Charles H. Watson. 7 J/k- 
nois Law Review 414 (Feb.). 


“Any workmen’s compensation act, federal or 
state, discriminating against non-resident alien 
dependents is believed, for the reasons given 
above, to be open to the following objections: 
(a) It is contrary to the enlightened spirit that 
has found legislative expression in numerous 
states of the United States and European coun- 
tries; (b) it tends (especially in the case of an act 
of Congress) to check the freedom of the Presi- 
dent in concluding new and much needed com- 
mercial treaties with Europe; (c) it tends to 
exclude workmen whose families live with them 
from every form of labor where an alien can be 
employed whose family lives abroad; (d) it 
strikes a direct blow at the alien laborers whose 
families are victims of discrimination; (e) it 
works injustice to non-resident alien dependents 
by ignoring the extent of their pecuniary loss 
through a disregard of the earning power of the 
victim at the time of accident.” 
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Contract. Action to Recover for Medical 
Services — Mother Calling Physician to Attend 
Married Daughter not Liable on Implied Contract. 

N. Y. 


Where a woman called a physician and asked 
him to attend her daughter, who was seriously 
ill, and was married and living with her husband. 
it was held in McGuire v. Hughes, that in the 
absence of an express agreement whereby some 
other person than the husband of the patient is 
to pay the physician for his services, the mother 
is not legally liable therefor. The decision of 
the New York Court of Appeals followed the 
authority of Crane v. Baudouine, 55 N. Y. 256, 
which held an implied obligation on the part of 
the husband to exist to supply his wife with 
needed medical services, even though the phy- 
sician was called in and consulted by the patient’s 
father. New York Law Journal, March 19. 


Illegitimacy. See Marriage and Divorce. 


Interstate Commerce. Interstate Trans- 
portation of Women for Immoral Purposes — 
“White Slave Law” Constitutional. U.S. 


The constitutionalty of the Mann Act of 
1910, known as the White Slave Law, was unani- 
mously sustained by the United States Supreme 
Court February 24. The case was that of 
Effie Hoke of Beaumont, Texas, and Basile 
Economides, a New Orleans saloon-keeper, sen- 


tenced to the penitentiary for illegal transpor- 
tation of women from New Orleans to Beaumont. 
Hoke v. U.S., L. ed. adv. sheets No. 8, p. 281. 

The Court’s opinion was delivered by Mr’ 
Justice McKenna, who said in part: 

“Commerce among the states, we have said, 
consists of intercourse and traffic between their 
citizens and includes the transportation of per- 
sons and property. There may be, therefore, 
a movement of persons as well as of prop- 
erty 

“And the act under consideration was drawn 
in view of that possibility. What the act con- 
demns is transportation obtained or aided, or 
transportation induced in interstate commerce 
for the immoral purposes mentioned. But an 
objection is made and urged with earnestness. 
. . . . It is said that it is the right and privilege 
of a person to move between the states, and that, 
such being the right, another cannot be made 
guilty of the crime of inducing or assisting or 
aiding in the exercise of it, and ‘that the motive 
or intention of the passenger, either before 
beginning the journey or during or after com- 
pleting it, is not a matter of interstate commerce.’ 

“The contention confounds things important 
to be distinguished. It urges a right exercised 
in morality to sustain a right to be exercised in 
immorality. It is the same right which attacked 
the law of Congress which prohibits the carrying 
of obscene literature and articles designed for 
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indecent and immoral use from one state to 
another. It is the same right which was ex- 
cluded as an element as affecting the constitu- 
tionality of the act for the suppression of lottery 
traffic through national and interstate commerce. 
It is the right given for beneficial exercise which 
is attempted to be perverted to justify baneful 
exercise, as in the instances stated. This con- 
stitutes the supreme fallacy of the plaintiff's 
error. It pervades and vitiates their contention. 

“Of course it will be said that women are not 
articles of merchandise, but this does not affect 
the analogy of the cases; the substance of the 
Congressional power is the same, only the matter 
of its exercise must be accommodated by the dif- 
ferences in its objects. It is misleading to say 
that men and women have a right. Their rights 
cannot fortify or sanction their wrongs, and 
if they employ interstate transportation as a 
facility of their wrongs it may be forbidden them 
to the extent of the act of July 25, 1910.” 


Marriage and Divorce.  [llegitimacy of 
Child — Void Foreign Divorce Obtained not at 
Matrimonial Domicile, upon Substituted Ser- 
vice. N. ¥. 

It was held by the New York Court of Appeals 
in Baylis v. Baylis, decided Feb. 25, that a decree 
of divorce obtained by a wife in a state which 
was not the matrimonial domicile and without 
her husband’s appearance in the suit or personal 
service of the summons upon him in that state 
is void. 

The statutory provision that “where it appears 
and the judgment determines that the subse- 
quent marriage-was contracted by at least one 
of the parties thereto in good faith, and with 
the full belief that the former husband or wife 
was dead or without any knowledge on the part 
of the innocent party of such former marriage, 
the issue of the subsequent marriage, born or 
begotten before the final judgment, are deemed 
for all purposes the legitimate children of the 
parent who at the time of the marriage was com- 
petent to contract,” was held not to include a 
case where the innocent party acted on the 
erroneous belief that the other party had been 
legally divorced. (Reported N. Y. Law Jour.) 


Monopoly. Combination of Non-Competing 
Groups not Unlawful — United Shoe Company 
Properly Organized — Sherman Anti-Trust Law. 

U.S. 

The Government suffered its first big de- 
feat in the recent anti-trust campaign Feb. 3, 
when the Supreme Court of the United States 
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held that the officials of the United Shoe Machin. 
ery Company did not violate the Sherman antj- 
trust law by organizing that company. The 
Court, however, did not pass upon the legality 
of the system by which the company leases 
machines on terms that no “independent” 
machinery be used. 

The action of the Supreme Court grew out 
of the annulment by the Massachusetts federal 
court of one of two indictments brought against 
the Shoe Machinery Company officials. The 
lower court took the position that the indict- 
ment did not state an offense under the Sherman 
law. The Government in the indictment 
alleged that the defendants violated the law, 
first by organizing the United Shoe Machinery 
Corporation, and second by a system of leasing 
their machines, whereby patrons were com- 
pelled to promise not to use any machinery 
made by independents and to use only that 
made by the alleged combine. 

Mr. Justice Holmes, announcing the unani- 
mous decision of the Court, said that the 
lower court regarded the indictment as 
merely referring to the organization of the 
company, not to the “tying clause’’ leases. 
That being the case, he added, the Supreme 
Court must accept that interpretation with- 
out question. He said this reduced the case 
to a narrow compass, and pointed out that 
the several groups combined in the organi- 
zation of the United Shoe Machinery were 
non-competitive. The Court declared that 
the Sherman law did not contemplate the 
doing of business by the smallest possible 
isolated units. 

“On the face of it, the combination,” said 
Justice Holmes, “was simply an effort for 
greater efficiency. The business of the several 
groups that combined, as it existed before the 
combination, is assumed to have been legal. 
It is hard to see why the collective business 
should be any worse than its component parts. 

“We can see no greater objection to one 
corporation manufacturing seventy per cent 
of three non-competing groups of patented 
machines collectively used for making a single 
product, than to three corporations making the 
same proportion of one group each. 

“The disintegration aimed at by the statute 
does not extend to reducing all manufacture 
to isolated units of the lowest degree.” 

It was announced at the Department of 
Justice that the Government would prosecute 
the Company under the remaining charge of 
monopoly and unfair competitive methods. 
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PANAMA CANAL TOLLS IN THE 
LIGHT OF MUNICIPAL LAW 


ROFESSOR Eugene Wambaugh 
has thrown new light on the 
Panama Canal law by considering the 
exemption of coastwise shipping from 
tolls with respect to the doctrines of 
the common law as regards _ public 
callings. He points out that a person 
who builds a private railway on his own 
land has the right to exclude all persons 
from using it and may exact such com- 
pensation as he sees fit for its use, but as 
soon as he announces that it is open for 
public travel the law imposes upon him 
peculiar duties, of which three may be 
specified, the duty of serving all comers, 
the duty of serving all comers on the 
same terms, and the duty of charging 
only a reasonable rate. Furthermore, 
a railway owned by the government 
would be subject to the same obliga- 
tions as one owned by a private individual 
or corporation, for the state is created for 
public service exclusively, and while 
the state cannot be sued, ‘“‘the absence 
of a remedy cannot blind anyone to the 
fact that a state owes duties.’’ The 
United States cannot be sued in any court 
and there is no means known of enforc- 
ing an obligation of this character, but 
the United States, in entering upon any 
business belonging to the class of public 
callings, assumes as matter of principle 
all the duties which rest upon any other 


'“A Point that Senator Root Omitted.” — Boston 
Transcript, Feb. 8, 1913. 


conductor of similar undertakings. Thus 
independently of treaties, 

One reaches the conclusion that by the rules 
of law observed in the United States and England 
the United States, whenever owning a public 
canal, is as a matter of principle under the duty 
of permitting the canal to be used by all comers, 
and at rates which do not discriminate, and at 
rates which are reasonable. 

But Professor Wambaugh is not con- 
tent to stop at this point; to do so might 
give a too strongly speculative turn to 
his discussion. He goes on to show 
how, though a nation is bound by these 
duties in the absence of a treaty, the 
chain of documents leading up to the 
Hay-Pauncefote treaty show clear recog- 
nition of the duties which pertain to all 
public callings and are to be construed 
in the light of the Anglo-American sys- 
tem of law, which furnishes the natural 
and necessary introduction and commen- 
tary for any treaty between Great 
Britain and the United States. This 
doctrine as to an isthmian canal has 
been recognized by the United States 
from the beginning, says Professor Wam- 
baugh, and is the very essence of the 
Hay-Pauncefote treaty. 

The argument is as convincing as it is 
simple, and if it appears novel, its novelty 
lies only in the application of familiar 
principles of municipal law to the field 
of international relations, or at least 
to the relations of the two countries 
concerned. Precedents may not be 
abundant enough to justify the conclu- 
sion that there is any accepted rule of 
unwritten international law which for- 
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bids discrimination in the use of a 
public canal, in the absence of treaty 
stipulations, yet such ought to be the law 
and there are indications that it will 
be. It is difficult to conceive of the 
principle clearly asserted in the Suez 
Canal and Hay-Pauncefote treaties being 
repudiated by any nation hereafter in 
opening a new inter-oceanic canal. It 
seems a fair rule of construction that a 
treaty between the United States and 
England may be interpreted in the 
light of the domestic law of those two 
countries, and in considering the general 
obligations of all nations with reference 
to their internal law, it is even possible 
that an analogous principle of the duty 
to avoid discrimination might be deduced 
as a rule of international justice on which 
it would take little to confer legal as 
well as moral sanction. 


A GREAT BRITISH JUDGE 


HE demise of one of the most emi- 
nent and ablest British judges 
cannot pass unnoticed by the Green 
Bag. Lord Macnaghten, who died 
Keb. 17 at his London residence, was 
aptly characterized by the Lord Chan- 
cellor as ‘‘a great judge, with a passionate 
desire to do justice.’’ His decisions were 
among the most learned of the House 
of Lords, and for the past quarter of a 
century his name was linked with the 
best work of that august tribunal. He 
came of a legal stock, his grandfather 
having been a judge in India, and his 
uncle author of a series of Chancery 
reports. He was the offshoot of an old 
Scottish family settled in Ulster, and 
was educated at Queen’s College, Bel- 
fast, and Trinity College, Cambridge, 
his achiévements in scholarship leading 
to his election as Fellow of Trinity and 
his prowess as an oarsman being also 
considerable. Called to the bar at 
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Lincoln’s Inn in 1857, he acquired a 
large practice but displayed at first no 
remarkable qualities, and did not be. 
come a leader till 1880. He was not an 
orator either in court or in Parliament, 
and his reputation as a leader was won 
solely through his solid attainments 
as a lawyer. He declined the Home 
Secretaryship and other offers, but in 
1887 had the unsolicited and unique 
honor of promotion straightway from 
the bar to a Lordship of Appeal. The 
remarkable series of judgments which 
followed showed not only a_ judicial 
mind of the rarest order but a literary 
ability equaled by none of his contem- 
oraries except Lord Bowen. He con- 
tinued to perform his judicial duties till 
recently without any noticeable impair- 
ment of intellectual vigor, and died at 
the ripe age of eighty-three. 


THE MYLIUS AND CASTRO CASES 


DWARD Mrylius, the English 

journalist who was convicted of 
libeling the King and served a short 
term of imprisonment, arrived in New 
York harbor last December in the steer- 
age of the steamer La Provence. He 
was refused admission at Ellis Island 
on the ground that he was a convicted 
criminal. The Political Refuge Defense 
League and the Free Speech League 
came to his aid, and argued before the 
Board of Special Inquiry that he was a 
political offender only and as such could 
not be deported. The case came before 
Secretary Nagel, who decided that a 
law which excludes anarchists and _per- 
sons who advocate the overthrow of 
government certainly could not permit 
the entrance of the author of a false 
charge of bigamy on the ground that the 
offense was merely political. A writ 
of habeas corpus was then obtained by 
those who had exerted themselves on 
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Mylius’ behalf, and was sustained by 
Judge Noyes in the federal District 
Court Feb. 19, the court holding that 
Mylius had not been ‘“‘convicted of a 
crime involving moral turpitude.” This 
decision was not based upon any doubts 
of the gravity of the particular libel 
in question, but upon the negligence of 
an editor who permits the publication 
of libelous stories but is not by so doing 
shown to be morally base. Judge Noyes 
did not in the slightest degree minimize 
the serious character of the petitioner’s 
acts or reflect in any way upon the fair- 
ness and regularity of his trial in England. 
Mylius was then released and announced 
his intention to take up literary work 
in the United States. 

The case of Cipriano Castro, ex-presi- 
dent of Venezuela, was in some respects 
similar. Castro, on his arrival from 
Havre on La Touraine not long after 
Mylius reached this country, was de- 
tained at Ellis Island for examination, 
on orders from Secretary Nagel. His 
deportation was ordered, and he was 
to have sailed for Germany, but George 
Gordon Battle secured a writ of habeas 
corpus, which Judge Holt dismissed on 
the ground that the examination by the 
immigration officials had not been com- 
pleted and the court could not prop- 
erly interfere. A month later, three 
days after Mylius’ release, the writ was 
allowed by Judge Ward, who held that 
the act, in permitting the exclusion of 
persons convicted of crimes involving 
moral turpitude, requires evidence of 
a specified kind of the commission of 
the crime alleged, and that evidence 
of the specified sort had not been pre- 
sented, to show Castro guilty of the 
murder of General Paredes in cold blood. 
Castro, after remaining in this country 
a week, sailed away to Havana of his 
own accord Feb. 22. 

In both these cases the persons sought 
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to be excluded can hardly be looked upon 
as desirable or welcome arrivals in this 
country. But this does not imply that 
they are morally base, nor does their 
exclusion appear to have failed merely 
through the difficulty of complying 
with technical requirements of the law. 
In one case the crime did not involve 
moral turpitude, in the other a certainty 
that it had been committed could not 
be established by the unsatisfactory 
evidence supplied by the Government, — 
one cannot even be morally certain that 
Castro committed the base crime alleged. 
Lengthy proceedings were required to 
reach the negative result, and it may 
be assumed that the authorities at Ellis 
Island could have administered their 
duties to better advantage with less 
interference from higher officials in 
Washington. A salutary instance of the 
subordination of administrative officials, 
even Cabinet officers, to the limitations 
of the law has been afforded, and it is 
well to have it emphasized, now and then, 
that the immigration act cannot be over- 
ridden by any one, however high in the 
Government, for reasons of a diplomatic 
nature or for any other cause. 


COQUELIN AS FOREMAN 


OQUELIN, the actor, was more 

than once called upon to do jury 

duty. The first time his name was 
drawn it was for service as foreman. 

The case before the court was an 
everyday burglary — two men had been 
caught leaving a house with the stolen 
property in their arms. An amusing 
incident occured toward the end of the 
hearing. When, as foreman, M. Coque- 
lin read the finding of the jury, he for- 
got to place his hand upon his heart, 
as decreed by the law. Thereupon one 
of the prisoners’ counsel raised an objec- 
tion on a point of procedure, which was 
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allowed. In explanation, M. Coquelin 
stated that though materially his hand 
was not upon his heart, it was so morally. 
A new trial, however, was necessitated 
by his inadvertence. “All of which,” 
the actor used to say, ‘“‘came from play- 
ing a rdle without first rehearsing.”’ 


(Communicated.) 


A CORRECT STENOGRAPHIC 
REPORT 
N old rough looking practitioner 
stepped up to the bar of the Muni- 
cipal Court of Chicago and said: 

“If the court please, I tender for your 
signature a true and accurate bill of 
exceptions in the case of Wink v. Wink.”’ 

A young attorney pushed his way 
hurriedly through the crowded room, 
and, as he reached the bar, quickly said, 
“T object to it.”’ 

The judge removed his glasses from 
his fat face, looked down upon the young 
attorney and then dryly asked, “And 
what is the ground of your objection?” 

“The Municipal Court Act provides 
that a ‘Correct Stenographic Report’ 
must be presented to the trial judge for 
his signature. My objection is that this 
is not a correct stenographic report.” 

“Well, your honor,” interrupted the 
old practitioner, ‘‘while the Municipal 
Court Act may have called it a ‘Correct 
Stenographic Report,’ instead of a bill 
of exceptions, it is only such in name. 
What the statute contemplates is a 
correct report of the proceedings. This 
is a correct, accurate and true report of 
what actually took place on the trial of 
this case, and it should be signed.”’ 

“Well, then if the court please, I 
object to it because it is not a correct 
report,” interrupted the young attorney. 

“‘Prove then wherein it is not correct?” 
interjected the old practitioner. 

‘Wherein do you say it isnotcorrect ?” 
asked the judge. 
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“Well, I don’t know just where. | 
haven’t a full stenographic report of it. 
I would rather say it is wrong all the 
way through, as your honor will readily 
see by reading it.” 

“Your honor,” interjected the old 
practitioner, “the rules of this court say 
that we must present a correct steno- 
graphic report of what took place at the 
trial of the case. I am now presenting 
that, and the burden is upon him to 
show wherein it is not correct. If he 
cannot show that it is wrong, then of 
course it must be correct and your honor 
must sign it according to the rules of this 
court. It is therefore not necessary for 
the court to take any time in readingit.” 

“That is the rule,’’ admonished the 
judge. 

“Well, your honor,’”’ said the young 
attorney. ‘‘Every question and every 
answer in this transcript has been framed 
to aid his side of the case, while my side 
of the case is entirely left out.” 

The judge picked up the transcript 
and turned through the two hundred 
pages, and then said, “This has regular 
questions and answers in the usual form, 
and appears to be a full stenographic 
report. Is this a transcript of the steno- 
grapher’s notes, or what is it?” 

“No, your honor,” replied the old 
practitioner. ‘I didn’t have a stenog- 
rapher. It was his stenographer. | 
personally made this up from the notes 
I myself took on the trial, and I person- 
ally know it is a true, accurate and cor- 
rect transcript of what took place at the 
trial of this case, and one that we are 
willing to stand by. And that is what 
the Act calls for.” 

“Then I will sign it, unless you are 
prepared to show that it is not correct,” 
asserted the judge warningly. 

“But your honor,” said the young 
attorney, ‘then you will force me to go 
to the further expense of about $100 
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for a stenographic report to file as addi- 
tional and a correct record in this case, 
and counsel’s only ruse in presenting 
this, which he is so willing to stand by, 
is to have me do that. I will wager that 
the minute I file that he will withdraw 
his own. He wouldn’t dare to let the 
reviewing court compare the two. This 
case has already been tried three different 
times, and we have been forced to con- 
siderable expense as it is. When I am 
willing to let him have the services of 
my reporter, he should be obliged to pay 
that expense, and especially when he is 
appealing this case, as he without any 
doubt whatever is, merely to cause us 
further expense and delay.” 

“Well, your honor,’’ retorted the old 
practitioner, ‘‘we have a right to appeal, 
so that is immaterial here. What is 
material is for him to prove this is wrong. 
He said he couldn’t prove it was wrong. 
I will show him I want to be fair with 
him, and have always wanted to be fair 
with him. I will do this. I will put up 
my notes and this transcript against any 
stenographic report or anything else he 
has to show this is not correct, and if he 
can now show a single place wherein my 
transcript here is not correct or is over- 
stated the least bit in my favor, why 
then I will order a stenographic report 
and present that. I don’t ask him to 
show it is all wrong here, but just a single 
place, and if he can do that, then I will 
pay for the reporter’s record. Isn't 
that a fair proposition, your honor, and 
haven't I all the way through here acted 
fair with him?” 

“I accept your proposition,”’ said the 
young attorney eagerly. ‘Will your 
honor turn to the transcript of the testi- 
mony of Mr. Blank, the main witness, and 
read what he has in his transcript there?” 

“Yes, I have read it,’’ said the judge 
finally. 

“IT have here a stenographic report of 
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the testimony of that witness. Will 
your honor look at that and see how it 
corresponds with counsel’s version of 
that witness’s testimony ?” 

A smile crept slowly over the judge’s 
face. The old practitioner, with a per- 
plexed look, turned to the young attor- 
ney and in a surprised and angry tone 
said, ‘““Why, I thought you said you 
didn’t have a stenographic report or 
anything to show it was wrong!” 

“T said a full transcript. I forgot to 
say that I had anticipated your ruse and 
your willingness to be fair-with me, so 
I prepared for you. But you heard me 
also say that I accepted your proposition, 
the proposition just made by yourself 
to pay for a stenographic record. If you 
are any kind of a sport, I think you will 
buy.” 

“Yes,”’ finally concluded the judge. 
“T remember now what that testimony 
was, and I am afraid that you have it 
overstated somewhat in the one you 
present. It doesn’t read like the same 
testimony at all. You had better order 
a stenographic report of it, don’t you 
think, so long as he will let you have his 
stenographer?” 

“Very well, then, your honor. To 
show him I want to be fair, I will stand 
by my offer. I may say here in explana- 
tion of this transcript, however, that 
when I made it up I got my notes of the 
evidence produced on the trial mixed 
with the testimony that I argued on my 
motion for a new trial, and I didn’t just 
remember which was which, and it may 
be that I have it a little overstated.” 


HARRY RANDOLPH BLYTHE 


E REGRET exceedingly to record 
the death of Harry Randolph 

a former contributor whose 
verses will be recalled by the readers of 


Blythe, 


the Green Bag. Mr. Blythe died at the 
age of about thirty, at Swampscott, 
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Mass., Feb. 27, whither he had gone 
to reside after his marriage last October. 
He had an attractive, manly personality. 
He was president of his class while an 
undergraduate at Dartmouth and won 
the pole vault in the New England 
intercollegiate meet in 1907. His lit- 
erary ability was 1ecognized both at 
college and in the Harvard Law School, 
making him conspicuous for his. writ- 
ings in verse. A native of Nebraska, he 
chose to take up his professional work 
in the East after his graduation from the 
Law School in 1910, and became asso- 
ciated with the prominent Boston law 
firm of Mayberry, Hallowell & Ham- 
mond. Mr. Blythe was highly esteemed 
for many strong and endearing charac- 
teristics, and he was one who had in 
him that which goes to the making of an 
honorable and successful career. 


HAPPENINGS IN COURT 
I 


NE of the judges of the Circuit 

Court of Cook County was heating 
default divorce cases in Chicago. A fine 
looking young attorney, when his case 
was called, stepped forward with three 
witnesses, three beautiful and very 
finely dressed young women. 

“What is your name,” asked the 
judge of the first one to take the witness 
stand. 

“Mrs. Bertha Mills— Mrs. Bertha 
John Henry Mills.”’ 

“You are the complainant, are you?” 

“Yes, sir.” 

“You charge here that your husband 
did cruelly beat and most wrongfully 
mistreat you.” 

“Yes, sir; he did.” 

“Tell us all about it from start to 
finish.” 

She did. When she finished, the judge 
continued his examination : — 








“Did anyone see him do all this?” 

“Yes, sir; my two sisters.” 

“And they will so testify?” 

“Yes, sir.” 

“‘Let’s see, did I ask how old you are?” 

“T will be twenty, the fifth of next 
month, Judge.”’ 

“How long have you been married?” 

‘Almost two years.” 

“I suppose you want to resume your 
maiden name?” 

“Yes, sir; I want my maiden name 
Dupont again.” 

“That is all. Step aside.” 

“Next witness, what is your name?” 

“Miss Viola Dupont — formerly Mrs, 
Viola James Herbert Mills.” 

“Any relation to the complainant?” 

“Yes, sir; I am her sister, and | 
married her brother-in-law.”’ 

‘‘You mean you married her husband's 
brother?”’ 

“Yes, sir; that is it.” 

“How old are you?” 

“Twenty-one years old.”’ 

“Is your husband living?” 

“Yes, sir; he says he is — we've been 
divorced a year.” 

“Tell us what you know of this affair 
on January Ist that your sister has 
described. Did you see that?” 

“Yes, sir; I saw it all. I saw him 
pick up that hot biscuit and throw it at 
her across the breakfast table, and he got: 
up real angry and went away and never 
spoke a word, and he simply stayed 
away and didn’t return.” 

“‘How did you happen to be there at 
the time?” 

“Well, judge, you see we three sisters 
all lived there with the three brothers, 
and — that is with the three until my 
husband went away, and then there was 
only two, and then when he left there 
was only one of them left.” 

After some further examination, the 
last of the three witnesses was called 
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to the stand, the youngest and prettiest 
of all, her whole face beaming with joy. 

“And what is your name, Miss,” 
asked the judge. 

“Mrs. Marguerite Leonora Mills — 
Mrs. Marguerite Leonora Theodore 
Mills.” 

“Well, I suppose then, you married 
the third brother, did you?” 

“Ves, sir, I did, Judge.” 

“You are not divorced, though?” 

“No, sir, Judge, and I never am go- 
ing to be.”’ 

“IT hope you will always feel the same 
about it as you do now. I suppose you 
got the good one of the three, did you?” 

“Yes, sir, the best man in the world.” 

“And how long have you been mar- 
maried ?”’ 

“Almost four months, judge.”’ 

“All right, step aside. Call the next 
case.” 

II 

“What is this motion?” asked one of 
the judges in the Municipal Court of 
Chicago. 

Two middle-aged men, talking to each 
other and laughing as if it were great 
fun, stepped up to the bar, when one 
of them said : — 

“Judge, this is a motion to have him 
fle a more specific cross bill. He isn’t 
explicit enough.”’ 

“Cross bill, you say?” inquisitively 
asked the judge. ‘“‘This is a law court, 
and we don’t have cross bills here. 
You mean an affidavit of merits, don’t 
you?” 

“Well, I don’t know what you call it.” 

“Aren't you a lawyer?” asked the 
judge. 

“No, judge,’’ spoke up the other, 
“neither one of us is a lawyer, but we 
hope to be before we get through with 
this case. You see, we ran into each 
others automobile We really don’t 
know which one of us was to blame. 


203 


So to settle it, we agreed that he should 
sue me and handle his own case, and 
I should handle my own case. Neither 
of us is to consult a lawyer, although 
we both may get your honor’s advice 
and read as much law as we wish. 
Each machine was injured about $10.00. 
So he sued me, and he paid $6.00, for 
which the Code says we will get a jury 
trial. He filed his statement of claim, 
and I filed my cross bill to it, which 
is an exact copy of his original bill, 
word for word. Now, if he wasn’t 
plain enough in his original bill, how 
can I help that I am not plain enough 
for him in my cross bill? I will admit 
that I couldn’t understand what he 
meant in his bill, but that had he been 
more explicit I also would have been 
more explicit.” 

“Is that the only thing you fellows 
want here today, and is this all you 
have to do?” dryly asked the judge. 

“Yes, sir; that is all we want today. 
You see this is a little diversion for us. 
We want to get an — an — an — issue 
— issue, is the word.” 

“Very well, motion allowed. 
give you five days to file it in.” 

‘But, your honor,”’ spoke up the other, 
“now, how in the world am I going to 
make it out?” He hesitated a few 
seconds, and then exclaimed, “I’ve got 
it! I make a motion that he be com- 
pelled to give me a more explicit original 
bill, so that I will have something to 
go by.” 

“Your motion is good. I will give 
him four days to file that in, and then 
you will have one day after that for 
yours.” 

“Very well, judge. And can we get 
a trial on that day, too? We have 
agreed that each one is only allowed to 
call one witness besides himself, so it 
won't take long to try it.” 

“Gentlemen, your case will be placed 


I will 



















































SS Se 

















204 The Green Bag 


on the regular jury calendar, and should 
be reached sometime late this fall or 
early next spring,” answered the judge 
with a twinkle in his eye. 

The two litigants looked at the judge 
and then at each other, in surprised 
amazement, and then as the judge 
called out, “Call the next case, Mr. 
Clerk,” they cheaply sulked away. 


Ill 


What would you, as a lawyer, do if 
you should have the misfortune of los- 
ing your hearing? Did you ever think 
of that? Or what would you do if you 
should by accident lose your power of 
speech? That might happen to you 
any day. Or what would you do if 
you should happen to lose your sight? 
Would you leave the profession and be- 
moan your loss, or would you do as 
these three Chicago men have done? 
Think it over. 

One of these men was recently try- 
ing a case in one of the courts. He 
had on his ears what looked like a big 
set of telephone receivers, which con- 
nected by a cord with a big megaphone 
‘box on the table in front of him. From 
this box ran a trunk line to a similar 





The Editor will be glad to receive for this department anything likely to entertain the readers of 
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but smaller box in front of the judge, 
Another line ran to a similar box jn 
front of the witness; another to a box 
in front of the reporter, and another to 
a box in front of the opposing counsel, 
This lawyer, though practically deaf, 
was overcoming his handicap by try. 
ing his case over this system of electric 
megaphones, and seemed as cheerful 
and happy as if he were testing out 
some new invention especially designed 
by himself for this work. 

Another attorney has had the mis 
fortune of losing his sight to such an 
extent that he cannot see to read at all, 
and can barely see enough to go about 
without a guide. He overcomes his 
handicap by employing three young 
men to constantly furnish him with 
data and citations, and to read every- 
thing to him. He is so cheerful in his 
manner, and is so artful in hiding his 
affliction that only his most intimate 
friends are aware of it. 

The other attorney has lost his power 
of articulation. Yet by means of his 
loud whisper, which he has developed 
to a wonderful degree, he still conducts 
his trials and is maintaining a lucrative 
practice. 





James O. Fagan tells of a suit brought against 
a railroad company by a woman who was injured 
by falling through a bench in one of its stations. 
The physician who was testifying on behalf of 
the railroad decided to show the jury the im- 
possibility of an injury from such a cause, by 
producing a similar bench owned by the com- 
pany and proceeding to fall through it. At last 
accounts he was suing the road for $10,000. 





“Both of these gents,” said the witness, 
“was standin’ with their elbows on the bar con- 
versin’ with each other pretty hot and pointed.” 


USELESS BUT ENTERTAINING 








the prose: 





“Relate the conversation,’”’ said 
cutor. 

“Oh, I don’t remember it, exceptin’ that they 
called each other what they was.”’ 
— National Corporation Reporter. 


“T understand you went over to Crimsof 
Gulch and lynched the wrong man?” 

“No,” replied Three-finger Sam. ‘You can't 
lynch the wrong man in Crimson Gulch. We 
jest got Piute Pete a little bit ahead of his turn.” 

— Washington Star. 
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The Virginia Law Register finds the following 
witticisms in some judicial opinions: ‘‘There is 
nothing certain about a law-suit except the ex- 
pense of it.” 78 Me. 49. “A locomotive and a 
mule may well pass over the same ground so 
that they pass at different moments of time.” 
56 Ga. 540. ‘‘Estoppel is the principle of law 
that does not allow a man to speak the truth.” 
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35 S. C. 537. “A person who occasionally re- 
mains sober may be of intemperate habits.” 
68 Ala. 147. ‘‘Even if a man is drunk he has a 
right to suppose that a bridge open to the use of 
the public and under control of the county 
officials will bear up his load in crossing it.” 
15 Ore. 313. 


The Legal World 


Monthly Analysis of Leading Legal Events 

There was little of far-reaching impor- 
tance to record in the month preceding 
the inauguration of President Wilson. 
Congress enacted no deeply significant 
measure in the lull attending the extinc- 
tion of the Taft administration, handing 
over the chief problems of constructive 
legislation to the next session. The 
state legislatures hardly got down to 
serious work, action on the reform of 
practice bills pending in New York and 
Illinois and the measures for the reor- 
ganization of the lower courts in Phil- 
adelphia and Boston being impossible 
so early in the year. February, more- 
over, is not a popular month for bar 
association meetings. 

Assurance was given of the prospects 
of fairer treatment of the question of 
Panama Canal tolls by the inspiring 
action of the New York Chamber of 
Commerce, whose almost unanimous 
resolution, adopted Feb. 13, sustaining 
Senator Root’s amendment and approv- 
ing the principle of equal treatment 
for all nations, has had great moral 
weight and may have helped to con- 
firm President Wilson in the convictions 
he is assumed to have formed. 

President Wilson’s cabinet, like that 
of his predecessor, is made up largely of 
lawyers, seven of the ten department 
heads having been at some time or other 
admitted to the bar. Mr. Redfield, 


Secretary of Commerce, Mr. Wilson, Sec- 
retary of Labor, and Mr. Houston, 
Secretary of Agriculture, are the only 
members who never acquired the right 
to practise law. Mr. Daniels, Secre- 
tary of the Navy, was admitted to the 
bar in early life but never practised. The 
others were all successful practitioners 
at the bar of their respective states 
though they had of late taken up other 
interests extensively, as in the instances 
of Secretary Bryan and _ Secretary 
McAdoo, or been commissioned with im- 
portant positions of public trust, as in 
the cases of Attorney-General McRey- 
nolds, who was assistant Attorney- 
General under Roosevelt and Taft, Secre- 
tary of the Interior Lane, who was made 
Corporation Counsel of San Francisco 
and Interstate Commerce Commissioner, 
Secretary of War Garrison, who was 
appointed Vice-Chancellor of New Jer- 
sey in 1904, and Postmaster-General 
Burleson, who was a District Attorney 
for five or six years in Texas before 
achieving national prominence in Con- 
gress. There obviously will be no dearth 
of legal ability in the new Cabinet. 


Important Legislation 
Dillingham-Burnett 
tion bill, being vetoed by ex-President 
Taft, failed to secure enough votes in 
the national House Feb. 19 for the veto 
to be overridden. There had been num- 
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erous protests from various sources 
against the literacy test prescribed by 
the bill. 


The Massachusetts house committee 
on constitutional amendment, in report- 
ing unanimously against the Progres- 
sive party’s bill, providing for the recall 
of state and county officers and for the 
recall of judicial decisions, reflects pub- 
lic sentiment in Massachusetts, where 
there is no popular demand for either of 
these recall provisions. An effort to 
substitute the bill for the adverse report 
of the committee failed in the house 
Feb. 18. 

The women of New Jersey realized 
one of their greatest ambitions Feb. 26, 
when the Assembly, after hours of debate, 
concurred in the Senate resolution pro- 
viding for an amendment to the state 
constitution giving women the right to 
vote. The House passed the measure 
by a vote of 46 to 5. The resolution 
will have to be adopted by next winter’s 
legislature, and then at a special elec- 
tion the proposed amendment to the 
Constitution extending the right of fran- 
chise to women will have to be sub- 
mitted to popular approval. 


The United States Senate, by a vote of 
63 to 21, and the House of Represen- 
tatives, by a vote of 244 to 95, overrode 
Mr. Taft’s veto of the Webb bill, pro- 
hibiting the shipment of liquor from 
“wet” into “dry” states, when intended 
for use in violation of state prohibitory 
statutes. Senator Root had attacked 
the bill as unconstitutional. The Presi- 
dent had vetoed it on the same ground, 
saying that “The custom of legislators 
and executives having legislative func- 
tions to remit to the courts entire and 
ultimate responsibility as to the con- 
stitutionality of the measures which they 
take part in passing, is an abuse which 


tends to put the courts constantly jn 
opposition to the legislature and execy- 
tive, and, indeed, to the popular sup. 
porters of unconstitutional laws.”’ 


Personal 


Judge Garrett D. W. Vroom and Judge 
John J. Treacy have both resigned 
from the Court of Errors and Appeals 
of New Jersey, the former because of 
ill health, the latter to practise law. 


Judge Nathan Goff, who has been 
elected United States Senator of the 
legislature of West Virginia, is a man of 
ripe experience on the federal circuit 
bench and was Secretary of the Navy 
under President Hayes. 


Hon. James Bryce has been appointed 
by the British Government a member 
of the Hague Permanent Court of Ar- 
bitration. He is to succeed Sir Edward 
Fry, formerly a member of the British 
High Court of Justice, who will retire 
from the Hague Court next August at 
the age of eighty. 


Homer Albers, Dean of the Boston 
University Law School, was tendered a 
reception and dinner by his fellow mem- 
bers of the class of 1885 at the Univer- 
sity Club in Boston Feb. 28. The 
occasion was the fiftieth birthday of 
Dean Albers, and the affair was attended 
by more thana dozen prominent lawyers 
and judges. 





Arthur J. Small has been reappointed 
State Law Librarian of Iowa for the 
fifth time, for a period of six yeafs. 
Mr. Small was one of the founders and 
organizers of the American Association 
of Law Librarians and was the first 
president, serving for three terms. He 
is also librarian of the Iowa State Bar 


Association. 





The Legal World 


Justice M. M. Neil of Trenton, Tenn., 
has been elected by the unanimous vote 
of the Supreme Court of Tennessee to 
succeed Judge John K. Shields, resigned, 
as Chief Justice of the Supreme Court. 
The new Chief Justice ranks as the 
senior member of the court, having 
been on the supreme bench since 1902. 
Before his service on the supreme bench 
he was judge of the Court of Chancery 


Appeals. 


Chief Justice Stanton J. Peelle, of 
the Court of Claims of the United States, 
having attained the age of seventy 
years, retired from that court on Tues- 
day, February 11, after a term of ser- 
vice extending over nearly twenty-one 
years. The ceremonies attending the 
retirement were held in the courtroom, 
and a beautiful silver loving cup was 
presented to him by the court officers 
and employees. 


Ambassador James Bryce was made 
the first honorary member of the Acad- 
emy of Political Science at a meeting 
of the trustees, held March 14, at Colum- 
bia University. Mr. Bryce on returning 


to England will become one of the 
representatives of Great Britain at 
The Hague, and, while he did not talk 
at length on the topic of universal peace, 
he said that he felt the advance made 
in that direction depended largely on 
the support received from the United 
States and Great Britain. 


It has been assumed that President 
Wilson will have the appointment of a 
judge of the United States Circuit 
Court of Appeals for the ninth circuit 
in July, to succeed Judge Morrow of 
San Francisco, who, it has been stated, 
will then retire from the bench. 
Judge Morrow may retire in July on a 
pension, if he chooses to do so. But 
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retirement is not compulsory in the 
federal judiciary department, and as 
Judge Morrow is now enjoying good 
health and his duties are agreeable, 
he may not find it convenient or 
necessary to retire promptly on the 
stroke of the hour. 


Chief Justice Arthur P. Rugg of the 
Massachusetts Supreme Judicial Court, 
speaking before Harvard Law School 
men March 2 on ‘The Lawyer in his 
Relation to Society,” referred to the 
important changes that had come over 
the jurisprudence of the state during 
the twenty years he had been in active 
practice. “In 1887,” he said, ‘‘came 
the Employers’ Liability Act, an act 
in which Massachusetts was a pioneer 
in this country, with the single exception 
of Alabama, which was a year or two 
before us, and I count that law an ad- 
vance in jurisprudence not only because 
it remedied the injustice of modern con- 
ditions by making manifest certain de- 
fects fixed in the common law, but in 
its larger aspects because of its influ- 
ence in producing indirectly better in- 
dustrial conditions. A few years later 
there came the provision enabling courts 
to sentence criminals over exceptions. 
When I first came to the bar it was one 
of the understood practices of defen- 
dants in criminal cases to get some sort 
of exceptions filed which of itself sus- 
pended the imposition or execution of 
sentence until the matter could be dis- 
posed of by the Supreme Court. I think 
the first year I was admitted to the bar 
the first volume of reports that came 
out contained forty-four criminal cases 
which involved no new or important 
point of law which deserved meritorious 
consideration of a court of last resort. 
The provision of the law for the sen- 
tencing of criminals over exceptions 
has marked a very important advance 
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in the administration of criminal law. 
Of course that leaves it still discretionary 
with the court to grant a stay of execu- 
tion if there is any merit in the excep- 
tions taken. Then came the establish- 
ment of the Torrens system of land 
legislation, and establishment of the 
Land Court. This has put into the Land 
Court almost every question of real 
estate law and has provided a certain 
and speedy way of settling and securing 
insurance of the soundness of title to 
real estate.” 
Bar Associations 

American Bar Association. — Viscount 
Haldane, Lord High Chancellor of Great 
Britain, will come to America _ to 
deliver the annual address before the 
American Bar Association at its annual 
meeting in Montreal, Sept. 2-4. Ex- 
President Taft has also accepted an in- 
vitation to attend the meetings and 
give an address. He will speak on the 
general topic of the necessity for raising 
the standards for admission to the bar. 


. Kentucky. — The annual meeting of 
the Kentucky State Bar Association 
will be held at Olympian Springs, July 
9 and 10, and former United States 
Senator Joseph W. Bailey of Texas has 
accepted an invitation to address the 
meeting on “‘The Initiative, the Refer- 
endum and the Recall.’’ Other speakers 
and their subjects as announced by R.A. 
McDowell, secretary of the association, 
are as follows: ‘“‘Why Cases Are Re- 
versed and Other Things,’’ Hon. John 
D. Carroll, Kentucky Court of Appeals; 
‘Reporting Kentucky Decisions,” James 
M. Yeaman, Henderson; ‘Some Great 
Lawyers of Kentucky,” the Hon. Z. T. 
Morrow, Somerset; ‘‘Relation of Fed- 


eral Compensation Act to State Laws on 
Damages for Personal Injuries,’’ S. S. 
Willis, Ashland; ‘‘The Mechanical Side 
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of Appellate Court Procedure,’’ Robert 
L. Greene, Clerk of the Court of Appeals, 


Crime and Criminal Law 
A new court for delinquent gir!-, pre- 
sided over by a woman, with women 
for court officers, held its first session 
in Chicago March 5. The judge is Miss 
Mary M. Bartelme, long identified with 
social settlement work. 





A bill to parole United States pris- 
oners became law in February. The 
statute is in the form of an amendment 
to the act of June 15, 1910, and its 
object is to extend the benefit of the 
parole law to prisoners who have been 
sentenced for life terms. It had been 
recommended by the members of the 
federal boards of parole, by individuals 
interested in prison reform, and by the 
Attorney-General in two annual mes- 
sages. 


Since the Mann law, or White Slave 
Act, went into effect in July, 1910, there 
have been 337 convictions under it, 
with sentences totaling 607 years and 
fines aggregating $66,605.50. There 
have been only thirty-five acquittals. 
One hundred and six cases were still 
pending at the last report. It has been 
pointed out that practically no cases 
have been lost in the federal courts, 
while all for similar offenses were lost 
in the state courts. 


Frederick L. Hoffman of Newark, 
N. J., a leading statistical authority, 
has carefully examined the statistics 
of lynchings collected by the Chicago 
Tribune, and reaches the conclusion 
that lynching has steadily declined in 
the United States in the past twenty- 
five years, both actually and in propor- 
tion to population. Twenty-five years 
ago there were 2.6 lynchings per million 
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population ; in 1912 the rate had de- 
clined to .67. Mr. Hoffman concludes: 
“It is no cause of satisfaction that there 
should have been sixty-four lynchings 
during 1912 in the United States, chiefly 
in the South; but the country may well 
be satisfied with the fact that, with a 
single exception, this was actually the 
lowest number of lynchings during the 
last twenty-eight years, and, without 
exception, in proportion to population, 
the lowest rate of lynching during the 
period for which the historical record 
had been preserved. Since, in all matters 
of social progress, the tendency is of most 
importance, it may safely be assumed 
that since the rate has steadily gone 
down the time is not far distant when 
lynchings North or South will be prac- 
tically things of the past.” 


Centenary of the Louisiana Supreme Court. 


The members of the bench and bar of 
Louisiana gathered in the Supreme Court 
room at New Orleans, March 1, to cele- 
brate the one hundredth anniversary 
of the establishment of that court in the 
state of Louisiana. Mr. Joseph W. Car- 
roll, president of the Louisiana Bar Asso- 
ciation, under whose auspices the cele- 
bration was held, said that the celebra- 
tion was unique in the history of the 
state. The speaker said that the people 
might well feel proud of the history of 
its Supreme Court, for during its hun- 
dred years it had kept faith with the 
state and had been unsullied by scandal 
or corruption. He read a letter from 
Chief Justice Edward Douglass White, 
a former member of the court, now 
Chief Justice of the United States, in 
which Judge White said that he regretted 
very much being unable to be present. 

The minutes of the first session of 
the Surpeme Court were then read by 
Paul E. Mortimer, clerk of the Supreme 
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Court. Governor Hall, as the head of the 
executive department of the state, re- 
sponded in an address that was splendidly 
delivered. Looking back to the days of 
Matthews, Martin and Porter and re- 
calling the part the Supreme Court had 
played, no Louisianian need be ashamed 
of its record, said the Governor. 

The next speaker, Charles Payne 
Fenner, son of Justice Charles E. Fen- 
ner, who sat on the Supreme Court 
bench for many years, spoke on ‘‘The 
Jurisprudence,’ and reviewed at length 
the differences between the judicial 
system of the state and the other states 
of the Union. The speaker said the 
terminology of the Louisiana juris- 
prudence differs widely from that of 
other states, and that the jurisprudence 
itself differs in some respects radically 
from that of the common-law states, 
but ‘to nothing like the extent that is 
generally supposed by common-law law- 
yers, and to nothing like the extent that 
might perhaps be d@ priori expected 
when it is considered that we have a 
written code of substantive law based 
upon the civil ascontradistinguished from 
the common law.’’ For, despite this 
fact, it is true that in a very large pro- 
portion of the cases decided by this court 
the law to be applied is sought from the 
same sources and by the same methods 
as are resorted to in the common-law 
states of the Union. 

Mr. Henry P. Dart, who has made a 
special study of the history of the 
judiciary and jurisprudence of the state, 
followed with an interesting paper on 
the history of the Supreme Court from 
its birth up to the present time. Judge 
T. C. W. Ellis, of the Civil District 
Court bench, followed with an address 
that was rich in eloquence, and spoke 
of some of the great members of the 
bar who had long ago dignified the state 
with the reflection of their genius. 
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Chief Justice Joseph A. Breaux ans- 
wered for the Supreme Court. He re- 
ferred to the fact that the late James 
C. Carter, an eminent lawyer of his day, 
who spent the late years of his life in 
the study of the philosophy and growth 
of the law, commented most favorably 
upon the system of Louisiana law. 
While there are illustrious names in 
other fields of activity in the life of the 
state, said the Chief Justice, none are 
more prominent than her lawyers, for 
Jeremy Bentham has pronounced Liv- 
ingston the first legal genius of modern 
times. 

Bishop Davis Sessums ended the 
ceremonies by pronouncing the bene- 
diction. 


~. Harvard University’s Priceless A cquisition 

The Harvard University Library has 
purchased at auction at Sotheby’s, 
London, the extremely rare and valuable 
collection of early manuscripts and 
printed books relating to English law 
which was part of the great library formed 
by the late George Dunn of Woolley 
Hall, near Maidenhead. The collection 
consists of 355 lots. The auction price 
was $18,750. There is not a single piece 
in the collection that was not issued be- 
fore the year 1600. 

The library, before this recent acqui- 
sition, had probably the largest collec- 
tion of Year Books in America, if not 
in the entire world. Its nearest rivals 
were the Congressional Library at Wash- 
ington and the British Museum. Now 
no uncertainty in regard to possible 
competitors any longer exists. The new 
Year Books acquired are represented 
by 37 lots, three of which are manu- 
scripts of the 14th century. Altogether 
in the new acquisition are more than 
one hundred Year Books. The ink is 
much clearer than in many books pro- 
duced in the present century. 
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Some of the earlier legal classics are 
represented by manuscripts, such as 
one dating from the thirteenth century 
of Bracton’s ‘‘De Legibus et Consye. 
tudinibus Angliae,”’ of which there js 
also a copy printed in 1569. 

Sir John Fortescue’s “De Laudibys 
Legum Angliae” is represented by five 
copies, including one of the rare first 
editions. The collection contains no 
less than sixty copies of Magna Carta, 
(The collection is described in Law Times, 
Feb. 15, p. 396.) 


Miscellaneous 

Secretary Knox and Ambassador Jus. 
serand signed a convention Feb. 13 
to extend for another period of five years 
the arbitration treaty between the 
United States and France which was to 
expire March 12. This is similar to the 
British arbitration convention which 
expires by limitation June 4, and which 
it was proposed to replace by the gen- 
eral arbitration treaty lately awaiting 
exchange of ratification. 

Many applications for aid under the 
new Colorado mothers’ compensation 
law have been pouring into the Denver 
Juvenile Court. Judge Lindsey has 
stated that under the appropriation for 
the present year only about forty families 
can be cared for. The appropriation is 
$4,800 and this would give forty families 
an average of $10 a month. The mothers’ 
pension act has been subjected to some 
criticism in Chicago, as opening the 
door to fraud. It has been asserted that 
families have even moved into the 
county to take advantage of the fund. 
A sub-committee has accordingly been 
appointed to frame a new law. 

The actual number of law schools in 
the United States only increased from 
102 to 118 in the decade from 1902 to 
1912, according to figures compiled at 
the United States Bureau of Education, 
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but the number of students studying 
law in these schools increased from 13,912 
to 20,760 in the same period. Law stu- 
dents having a collegiate degree doubled 
inten years. Financially the law schools 
showaremarkableadvance. Theendow- 
ment funds jumped from half a million 
to nearly two million dollars; the grounds 
and buildings tripled in value; and the 
total income in 1912 was $1,368,000, as 
against $523,000 in 1902. The 387,000 
volumes in the law school libraries of 
1902 had grown to 936,000 in 1912. 


John H. Patterson, president of the 
National Cash Register Company, who 
with twenty-eight other officials or 
former officials of the company was 
convicted of criminal violation of the 
Sherman anti-trust law, was sentenced 
by Judge Hollister in the federal Dis- 
trict Court at Cincinnati Feb. 17 to 
pay a fine of $5,000 and to serve one 
year in jail. The twenty-eight other 
defendants were sentenced to terms 
ranging from nine months to a year in 
jail and to pay the costs. The men were 
convicted Feb. 13 of having violated 
the criminal section of the Sherman 
anti-trust law. Judge Hollister severely 
arraigned the defendants, declaring that 
the maintenance of the competition de- 
partment, with its ‘‘gloom room” and 
“morgue’’ constituted business methods 
that should not be countenanced. Dur- 
ing the course of the trial, which opened 
on Nov. 19, and occupied more than 
fifty days in the courtroom, evidence was 
introduced which substantiated all that 
the Government had charged. So weak 
was the defense that the jury, despite 
the tremendous mass of testimony given, 
reached a unanimous verdict inside of ten 
hours. Formal notice of an appeal to 
the United States Circuit Court was 
given by attorneys of the defendants. 


The only other case under the Sherman 
act where prison sentences were imposed 
was in the so-called ‘‘turpentine”’ trust 
conviction of 1909, when five officials 
of the American Naval Stores Com- 
pany were condemned to three months 
each, in addition to fines of $2000 to 
$5000. 


Obituary 


Barnes, William, Sr., a specialist in 
insurance law, and prominent as a for- 
mer Republican leader in New York, 
died in Nantucket, Mass., Feb. 23, in 
his eighty-ninth year. 


Bovee, Christian N., of the New York 
law firm of Woodford, Bovee and But- 
cher, died March 4. He was an attorney 
for the Metropolitan Life Insurance 
Company for a number of years and 
counsel for the Union Dime Savings 
Bank since 1897. 


Carter, Joseph N., for nine years a 
member of the Illinois Supreme Court, 
five of which were served as Chief 
Justice, died at his home in Quincy, IIL, 
Feb. 6. He was a native of Kentucky 
and graduate of the University of 
Michigan. He served in the Illinois 
legislature and in 1894 was elected to 
the Supreme Court. 


Ellwanger, William D., of Rochester, 
N. Y., was like his father before him an 
expert in the knowledge of shrubs and 
flowers. Mr. Ellwanger, who died 
Feb. 16, was at one time a partner in 
the oldest law firm of Rochester. Of 
late he had written much, both in prose 
and in verse, his works including ‘““The 
Collecting of Stevensons,” ‘Some Re- 
ligious Helps to a Literary Style,” “A 
Snuff Box full of Trees,” ‘““A Summer 
Snowflake and Drift of Other Verse 
and Song” and ‘‘The Oriental Rug.” 
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Geeting, John F., a well-known Chicago 
lawyer, died in Washington, D. C., 
Feb. 28. He specialized in criminal 
and constitutional practice. At the 
time of his death he was editor of the 
American Criminal Reports and _ pro- 
fessor of criminal law in Kent Law 
School. 

Henderson, Col. Elliott, a member of 
the Mississippi constitutional conven- 
tion of 1890, and a brave Confederate 
soldier, died at Pass Christian, Miss., 
Feb. 12, aged eighty. 


Holt, Col. Orren Thaddeus, former 
mayor of Houston, Tex., and a promi- 
nent lawyer and banker of that city, 


died Feb. 7. 


Houghton, James Warren, Justice of 
the Appellate Division of the New York 
Supreme Court, third department, died 
Feb. 14. He was County Judge of Sara- 
toga County from 1888 to 1899. 


Jones, Thomas S., twice District At- 
torney of Oneida country and regarded 
one of the ablest trial lawyers in cen- 
tral New York, died Feb. 19 at his home 
in Utica, aged seventy-three. 

’ Kilpatrick, J. D., former president of 
the Atlanta Bar Association, and a val- 
ued member of the faculty of the Atlanta 
Law School, died Feb. 28. 


Major, Charles, author of ‘‘When 
Knighthood was in Flower’ and other 
novels, who died Feb. 13 at his home 
in Shelbyville, Ind., practised law in 
Indianapolis and Shelbyville. 

McIntyre, James William, chief of the 
publishing department of Little, Brown 
& Company of Boston, who died Jan. 
9 at his home in Newton, Mass., was 
a master of his profession, and his efforts 
contributed in no small degree to the 
maintenance of the prestige of his firm 
both in law and in general publishing. 
An appreciative memoir of him, written 
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by Dean Wigmore, appeared in 7 //linois 
Law Review 440 (Feb.). 

Miller, Joaquin, the ‘Poet of the 
Sierras,’ who died Feb. 17, in early life 
practised law a short time on the mining 
frontier in California and was for some 
years on the bench as a county judge 
in Grant county before he took to writ- 
ing. 

Pope, William H., formerly one of the 
most famous criminal lawyers of Texas, 
author of the ‘Jim Crow”’ law when he 
served in the state senate, and later state 
district judge, died at Waco, Tex., Feb. 
15. 

Valliant, Leroy B., former Chief Jus- 
tice of the Supreme Court of Missouri, 
died March 4 at Greenville, Miss., 
aged eighty-four years. He was elected 
a member of the state Supreme Court 
in 1898 and served continuously for 
almost fourteen years. 


Woodford, Gen. Stewart Lyndon, for- 
mer Minister to Spain, died March 14 
at his home in New York City, in his 
seventy-eighth year. He was assistant 
United States Attorney of New York, 
afterward serving with distinction in the 
Civil War. He was elected Lieutenant- 
Governor in 1866, United States Attorney 
for the southern district of New York 
in 1877, and later, member of the Greater 
New York Charter Commission. 


G. P. Putnam’s Sons, the publishers, issue a 
“special Remainder list’? mentioned in their 
advertisement in this issue. It contains a num- 
ber of interesting and valuable books. As the 
special prices proposed range from one-third to 
one-half list prices, the reductions are real. 

To mention only one item of the many, “The 
World’s Orators’”” may be noted, in ten octavo 
volumes, regular price fifteen dollars, special price 
five dollars. This is regarded as the best pro- 
portioned, most carefully edited of all the ora- 
tory compilations. It is understood that these 
books can be paid for in convenient monthly 
installments if that arrangement is desired. 
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Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal a and Commercial Business . 


"Decatur 

also New Decatur 
E. W. GODBEY 
Post Office Block 


Alabama 


Alaska 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





Arizona “Also Los pogrins Phoenix 
ity 


and New York C 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 
Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
_ No. 32 Nassau Street, New York City. 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas _ Harry Gottesfield 





Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 

Stamford National Bank Building 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





Washington 





London 


England 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States Sart Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘Rubinstein, London” 


England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 
22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
__ Cables: *‘Threefold London."" Western Union Code. _ 


Florida 





Tampa 
JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
___ Suite 6-7-8 Hampton Block . 
Georgia Atlanta 
A. A. & E. L. MEYER 


Corporation and General Practice 
1101-4 Atlanta National Bank sonnet 


Georgia ; “Douglas 


J. W. QUINCEY 
Attorney-at-Law 


Union Bank Building 


Georgia 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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SELECT LIST 


OF LAWYERS 





Georgia Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 

Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 

Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Massachusetts _ ice Fitchburg 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 





Illinois Chicago 

MILLER & SMITH 

Practice in all State and Federal Courts 
Monadnock Block 


Suits against United States. Patent Litigation. 


Michigan Detroit 
CLARK, LOCKWOOD, BRYANT 
& KLEIN 
1301-08 Ford Building 





Indiana Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 


William J. Henley John L. Baker 


Indiana Montpelier 


JOHN B. MASON 


Attorney-at-Law 
Te ee ‘Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federa! Courts 


G. B. Jennings 


Kentucky 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Bangor | 


CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 





Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 ements Street 


Maine Augusta | 
WILLIAMSON, BURLEIGH & McLEAN 
Granite Bank Building 
Corporation and General Practice 
Organization of Maine Corporations a Specialty 
Joseph Williamson ; Ernest L. McLean 
Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 


700-705 Equitable Building 


L. H. Mattox | 


Louisville | 





Grand Rapids 
OWEN & HATTEN 


| Michigan 


CLAPPERTON, 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 





| = 
| Minnesota Siteneenilll 
| DODGE & WEBBER 
| Corporation, Commercial and Real Estate Law 
| New York Life Building 


| Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompes 
Missouri Kansas City 

NEW, KENNISH & KRAUTHOFF 

Corporation, Commercial and Real Estate Law 
| Special attention to Proceedings in Bankruptcy 
Gloyd Building 





| 
| 
| 
} 
| 





Patterson and Passaic 


BILDER & BILDER 


| New Je ersey 


150 Second St. 


| Romaine Bldg. ES 
assaic 


Patterson 


| 

| 

| Lawyers 
| 

| 


Buffalo 





| New York 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Rochester 
PLUMB & PLUMB 
Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 
Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 


New York 
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Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton’A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Ohio 











Tennessee 
JAMES B. WRIGHT 


Corporation and General Practice 


Knoxville 


East Tennessee National Bank Building 





E. DEFOREST LEACH 


Attorney and Counselor-at-Law 


Specializes in insanity cases, and criminal and divorce 
cases involving abnormal sexual natures 


414 CITIZENS BUILDING 
CLEVELAND, OHIO 





DEPARTMENT OF LAW 


Three years’ course leading to the degree of 
LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 


| 
| 





UNIVERSITY OF MICHIGAN | 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 
attention. 


West Virginia 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 








Williamson 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 








RST EE SE eT 
DISTRICT OF COLUMBIA 


Business from non-resident attorneys es 
solicited. Highest references; best services. Counse 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 











Dignified Publicity 
THE “‘A. L. N.”? LAW LIST 





| 24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 


| yers prepared to handle general legal matters 


University of Michigan, Box A, Ann Arbor, Mich. | 


25 @—How to Obtain a Successful 


| representation for your city is available. 


Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up In a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 


for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co., R.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 


are reasonable. We areconstantly revising our 


| “List of Reliable Lawyers” and it may be that 


Practice and income for yourself, 35 pages bound in paper. 


| AMERICAN | ,EGAL NEwSs 


mps or coin acceptable. 


AMERICAN | ,EGAL NEws 


737 Free Press Building, Detroit, Mich. 


| 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 





737 Free Press Bldg., Detroit, Mich. 
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